Ndbozenstvi a verejnd moc v zemich Evropské unie

Predmluva vydavatele

Viazeni ¢tenafi,

publikace, kterou pravé otevirdte, predstavuje dals$i dé€jstvi navazujici na mezinarodni
konferenci ,NaboZenstvi a vefejnd moc v zemich EU“, kterou usporidalo Ministerstvo kultu-
ry ve dnech 10.-12. ¢ervna 2009 v Olomouci. Konference se ziucastnili zastupci 11 ¢lenskych
zemi Evropské unie a jejich vzdjemna diskuse pfinesla celou fadu zajimavych postiehu a vza-
jemné obohatila jak ucastniky, tak pofadatele konference.

Co stdlo u zrodu nipadu na poradani takové konference?

Ceské Ministerstvo kultury stravilo posledni dva roky pfipravou feSeni problému ma-
jetkového vyrovndni statu s cirkvemi. Toto vyrovnani mélo dva rozméry. Tim prvnim bylo
zmirnéni kfivd, které na cirkvich napachal v minulosti komunisticky reZim. Nasi ambici bylo
soucasné do budoucna vyfesit otizku financovani cirkvi a nibozenskych spole¢nosti. Hleda-
ni feSeni jsme vénovali hodné prace. Pfipraveny navrh zakona se ovSem stal jednou z prvnich
obéti nastupujici vladni krize, ktera pozdéji vyustila v pad vlady.

Za zcela unikdtni akaz povazuji, Ze navrhované feSeni vzniklo za jednacim stolem, kde
na jedné strané sedéla komise sloZena ze ¢lent vlady a na druhé strané€ komise vrcholnych
predstavitelt cirkvi. Tyto komise nalezly kompromisni feSeni. Toto feSeni - a v tom jej pova-
Zuji za unikdtni - ndsledné odsouhlasilo vSech 17 cirkvi a naboZenskych spole¢nosti regis-
trovanych v Ceské republice, kterych se dotykalo. Zejména souhlas katolické cirkve, ktera se
vzdala ve prospéch ostatnich cirkvi ¢asti svych restitu¢nich narokt, byl vyznamny pro nale-
zeni dohody.

Pfiprava navrhu zikona o majetkovém vyrovnini s cirkvemi a ndboZenskymi spole¢nost-
mi probihala na ptidé ceského Ministerstva kultury. Zaroven jsme ovSem reflektovali zkuSe-
nosti ze zahranici, zejména Slovenska a Madarska. A protoze konzultace, které jsme provadéli
s naSimi zahrani¢nimi kolegy, byly velmi pfinosné, rozhodli jsme se uspofadat konferenci,
ktera by byla vhodnou platformou pro hromadnou vyménu zkuSenosti v dan€ oblasti. VZdyt,
jak jsme se sami presveédcili, téma financovani cirkvi a zmirnéni kfivd minulosti je stile Zivé
v cel€ fadé clenskych stitti Evropské unie. Pracovni charakter uspofadané konference pod-
trhovala skutec¢nost, Ze mezi pozvanymi figurovali zejména zastupci odpovédnych statnich
instituci pusobicich v oblasti cirkvi a niboZenské svobody.

Jiz pouha pfiprava konference, kdy bylo tfeba vyhledat pfislu$né statni instituce vSech
27 c¢lenskych stata EU, naznacovala jak pestie je pfedmétna otazka v Evropské unii pojimana.
To potvrdil i samotny prib¢h konference. Byly na ni zastoupeny jak nové ¢lenské staty, ve kte-
rych je téma zmirnéni komunistickych kfivd stale Zivé, tak staré ¢lenské staty EU, ve kterych
jsou razné systémy financovani zpravidla dédictvim dileZitych déjinnych zvrati dané spo-
le¢nosti. Rizné pristupy a riizna feSeni jsou podminény odliSnym historickym a kulturnim
vyvojem. Za organizatory konference mohu potvrdit, Ze sledovini téchto odliSnosti a diskuse
o nich jsou nejen dobrodruZzné, ale také inspirujici.

Navrh zdkona o majetkovém vyrovnani s cirkvemi a niboZenskymi spolec¢nostmi, ktery
pfipravila ¢eska vlada, nakonec neziskal davéru zikonodarného sboru. Rozproudil oviem
potiebnou diskusi o kfivdach minulosti a o tloze cirkvi ve spole¢nosti. Byl podnétem i pro
zorganizovani olomoucké konference. VSem odbornikiim - zejména tém ze vzdilenéjSich
zemi - patfi za ucast na ni nas dik.

Doufam, Ze tento sbornik umoZzni predat atmosféru konference i tém, ktefi se ji nemohli
osobné zucastnit. A samotnym ucastnikiim necht je pfipomenutim onéch tfech dni, které
stravili v krasné Olomouci.

Jaromir Talir
ndméstek ministra kultury Ceské republiky
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Editor’s Introduction

Dear Readers,

The publication that you have in your hands is another chapter to “Religion and Public
Authority in EU Countries”, the international conference organised by the Czech Ministry of
Culture that took place in Olomouc on 9-11 June 2009. The conference was attended by rep-
resentatives of 11 EU Member States, and their discussion revealed a number of interesting
insights and enriched not only the participants but also the conference organisers.

‘What led to the idea of organising such a conference?

The Czech Ministry of Culture spent the last two years dealing with the issue of property
settlement between the state and churches. This settlement had two dimensions. The first was
to mitigate the injustices perpetrated by the Communist regime; the other was our ambition
to resolve the future funding of churches and religious societies. We undertook great efforts
to find a solution. Of course, the drafted bill became one of the first victims of the impending
political crisis that later led to the fall of the government.

The fact that the proposed solution was found in a meeting room - with a committee com-
posed of government members on one side of the table and a committee composed of leading
church representatives on the other side - is to me a unique phenomenon. The solution that
the committees arrived at was one of compromise. This solution - and this is what to me is
unique - was then agreed to by all 17 churches and religious societies registered in the Czech
Republic to which it pertained. The consent of the Catholic Church, which yielded some of its
restitution claims in favour of the other churches, was important to arriving at an agreement.

The drafting of the bill on property settlement with churches and religious societies is tak-
ing place on the grounds of the Czech Ministry of Culture. At the same time, we also took into
account experience from abroad, mainly from Slovakia and Hungary. And as the discussions
conducted with our foreign colleagues were highly beneficial, we decided to organise a con-
ference, which would be an appropriate platform for a mass exchange of experiences in the
given area. Indeed, as we saw for ourselves, the topic of church funding and mitigation of past
injustices is still alive in a host of EU Member States. The working nature of the conference was
underscored by the fact that representatives of the responsible public institutions active in the
area of churches and religious freedom were among those invited.

Only the preparations for the conference, where it was necessary to identify the pertinent
public institutions of all 27 EU Member States, were an indication of how multifarious this issue
is in the European Union. This was confirmed during the conference itself. Both the new EU
Member States - where the topic of mitigation of injustices perpetrated by the communists is
still current - and the old EU Member States - where the various systems of financing are, as
a rule, a legacy of key historical events of the given society - were present at the conference.
The various approaches and various solutions are conditioned by different historical and cul-
tural developments. On behalf of the conference organisers, I can confirm that observing these
differences and discussing them was not only adventurous, but also inspiring.

The bill on property settlement with churches and religious societies drafted by the Czech
government failed in the end to gain the backing of legislature. It did, however, spark discus-
sion on past injustices and on the role of churches in society. It was also the impetus behind
organising the conference in Olomouc. Our thanks go out to all experts - especially those from
more distant climes - for taking part.

I hope that these conference proceedings will impart some of the atmosphere of the con-
ference to those who could not attend. And to those who did take part, may it be souvenir of
the three days spent in beautiful Olomouc.

Jaromir Talir
Deputy Minister of Culture of the Czech Republic
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Vyrovnani s majetkovymi kfivdami spachanymi na cirkvich
v dobé komunistické totality v novych zemich EU se zaméirenim
na odliSnosti v pravni apravé jednotlivych zemi

Vaclav Vales

1. Uvod

K otazce vyrovnani s majetkovymi kfivdami spachanymi na cirkvich a naboZenskych spo-
le¢nostech pfristoupily jednotlivé zemé nékdejsiho ,socialistického tibora“, které se po roce
2004 staly ¢leny EU, zna¢né odliSnym zptisobem.

Protoze pro komunisticky rezim pfedstavovaly cirkve a naboZenské spole¢nosti zdivaznou
prekazku v jejich snaze kontrolovat pokud mozno vSechny duleZzité skutky, ba i mySleni vSech
lidi, snazil se jejich ptisobeni na spole¢nost bud uplné vyloucit nebo alespon co nejvice elimi-
novat. PouZité metody bud byly zcela zjevné a pfimé (at jiZ jde o prondsledovani duchovnich
a laikd, jejich diskriminaci v nejriiznéjSich oblastech, pfevzeti kontroly nad duchovni spra-
vou), nebo nepfimé, avsak o to ziludnéjsi. Do této kategorie patfi i provedeni sekularizace
cirkevniho majetku, ktery podle teorii tehdejSich drZitelti moci ,pfedstavoval vyrobni pro-
stfedky a mohl byt proto zdrojem vykofistovani a bezpracnych zisk.“! Zabrani jméni cirkvim
a nidboZenskym spole¢nostem pochopitelné nebylo Zidné novum - zcela stejnd opatfeni jako
v obdobi komunistické diktatury byla provadéna v dobach reformace, osvicenstvi, liberaliz-
mu nebo nacizmu ve viech zipado- a sttedoevropskych zemich. Nejvice tyto zdsahy poskodi-
ly vZdy katolickou cirkev, ostatni cirkve a niboZenské spolecCnosti ve stfedni Evropé zdaleka
nedisponovaly srovnatelnou ekonomickou zikladnou.

Tim, Ze komunistické staty pripravily cirkve a naboZenské spolecnosti o velkou vétSinu
jejich majetku, drasticky omezily jejich ekonomickou autonomii. Ndhradou sahly k zavedeni
nebo pfipadné k rozsifeni uz existujiciho stitniho financovani cirkvi.?

Je nutné vytknout pred zavorku, Ze majetkové deformace zpuasobené totalitni moci cirk-
vim a ndboZenskym spole¢nostem ve 40. a 50. letech 20. stoleti ani po obnoveni demokracie
nikdy nebude mozné stoprocentné€ narovnat. Je tedy jasné€, Ze ,restituce ma ¢i miZze (a proto
bude) mit podobu pouze Cistecné restituce*® a ze navrat k pravnimu a faktickému stavu,
predchizejicimu prevzeti moci komunistickou stranou, neni nikde mozny.

S urcitou mirou zjednoduSeni Ize konstatovat, Ze jednotliv€é staty reSily otazku cirkevnich
restituci nékterym z nasledujicich Sesti zptisobt:

Za prvé obecnym restitu¢nim zakonem, ktery stanovi podminky okruhu opravnénych
cirkevnich pravnickych osob, za nichZ mohou samy v urcené€ lhuté pozadat stat, organy verej-
né moci nebo jin€ subjekty prava o navraceni svého né€kdejsiho movitého i nemovitého ma-
jetku; po uplynuti lhiity veskeré naroky zanikaji. Reseni restitu¢ni otazky timto zptisobem
predpoklada vyraznou iniciativu cirkvi a naboZenskych spole¢nosti, resp. jimi zfizovanych
pravnickych osob, pfedevsim co se tyce presné specifikace jejich naroka a rozhodovani, zda
konkrétni movitou nebo nemovitou véc budou narokovat, nebo se ji zfeknou, pokud by jeji
vlastnictvi pro né znamenalo spiSe zatéz. O samotném vypofadani restitucnich narokt bud
rozhoduje specidlni orgin, nezifidka za ucasti zastupcil cirkvi a nidboZenskych spolec¢nosti,
nebo je ponechina na dohod¢ opravnénych a povinnych osob.

Druhou moznosti je vyctovy restituc¢ni zakon. Jak jiz samotny nazev napovida, hlavnim
obsahem tohoto pravniho pfedpisu je zdvazny seznam cirkevnich pravnickych osob a kon-
krétniho majetku, ktery ma byt pfeveden zpét do jejich vlastnictvi, pficemZ polozky mimo
Stanovisko Generalni prokuratury CSR C. T. 282/54-Z0-33 ze dne 20. kvétna 1954
2 Srov. CICHOSZ, Marzena - KOPECEK, Lubomir. Cirkevni fond v Polsku a jeho kontroverzni historie a soucasnost. Pfispévek

k problémim ve zprostfedkovani zdjmu ve vztahu stitu a cirkve v postkomunistickém prostoru in: Stfedoevropské politické
studie, ro¢. IX. €. 2-3, str. 151-15

3 NEMEC, Damidn. Konkordatni smlouvy Apostolského stolce s postkomunistickymi zemémi (1990-2007). Habilitacni price.
Olomouc, Cyrilometodéjska teologicka fakulta 2007, str. 172.
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tento soupis se pochopiteln€ nevraci. Okrajové mohou byt feSeny i technické zaleZitosti s re-
stituci souvisejici jako vyklizeni objektt, pfedini movitych véci apod. Nejvétsimi pfednostmi
téchto vyctovych restituc¢nich ziakont je prfedevsim jejich konkrétnost (na prvni pohled bylo
zfejmé, co, komu a kdy se ma vracet) a operativnost (v prib¢€hu legislativniho procesu, ktery
predchizel schvileni ¢eskoslovenského vyctového restituc¢niho zikona v roce 1990 byl tento
pfedpis charakterizovan jako ,zakon prvni pomoci“?). Nutno oviem podotknout, Ze samotna
metoda vyctu konkrétnich nemovitosti neni stoprocentné spolehliva a generuje chyby, a to
pfedevsim z diivodu ,precislovani parcel, jejich slucovini a rozd€lovani, nedostatkd v pravni
a geodetické evidenci, pfevodll mezi pravnickymi osobami a dal$im problémim, na které na-
razi cirkve pfi identifikaci svého pavodniho majetku.“

Cirkevni restitu¢ni naroky je mozné fesit rovnéz finan¢ni kompenzaci. Za sviij nékdejsi
majetek, jehoZz se cirkve a niboZenské spolecnosti ziekly ve prospéch statu nebo orgiant ve-
fejné moci, je jim vyplaceno odskodnéni. Naturdlni restituce movitych a nemovitych véci se
pochopitelné nekona.

V pofadi ¢tvrtou variantou, kterd z podstaty véci prichdzi v ivahu pouze u katolickych
cirkevnich pravnickych osob, je mezinarodni smlouva se Svatym stolcem.

Za spise okrajové lze pak oznacit rozhodovani o cirkevnich restitucich aktem moci vy-
konné, tedy usnesenim vlidy, nebo rozhodnutim soudu, ktery posoudi konkrétni nirok
cirkevni pravnické osoby na zakladé urcovaci Zaloby. V obou pfipadech se jedna o spiSe skry-
tou restituci, feSeni dil¢i a nesystematické, kratkodeché, netspésné a urcené pro omezeny
okruh opravnénych osob a o ¢eskou specialitu.

K témto Sesti variantim je bohuzel nutné pripojit jesté€ jednu, a to imyslné opomenuti
statu se problémem napravy majetkovych kfivd zptisobenych cirkvim a nidboZenskym spole¢-
nostem seri6zné€ zabyvat (pokud byly uc¢inény nékteré kroky, byly pouze kosmetické nebo
problematické).

Nutné ovSem dodat, Ze ani jeden stit nevyuzil uvedené zptisoby v jejich ¢isté podobé a pfi
feSeni cirkevnich restituci je spiSe kombinoval. Uvedenou kategorizaci lze nejlépe demon-
strovat na Ctyfech stfedoevropskych statech tvoficich tzv. Visegradskou ctyrku, vytvofrenou
dne 15. tnora 1991, tj. Polsku, Madarsku, Slovensku a Ceské republice.

2. Polsko

Polsko se stalo prvni zemi stfedni Evropy, kterd pristoupila k ndpravé kiivd zpasobenych
cirkvim v letech 1945-1989. Paradoxné se tohoto procesu aktivné ucastnili také ¢lenové ko-
munistické strany, ktera cirkve a naboZenské spolecnosti oznacovala za své thlavni vnitini
nepratele. Jesté predtim, nez se v Polsku v ¢ervnu 1989 konaly prvni téméf svobodné volby,
byl pfijat dne 17. kv€tna 1989 zikon o vztazich stitu a katolické cirkve, ktery obecné upravo-
val mj. i opravnéni cirkevnich pravnickych osob na vraceni jejich nékdejsiho jméni. Uvedeny
pravni predpis pracoval prevazné s metodou naturdlni restituce, ale také finan¢ni nadhrady.

K rozhodovani o tom, zda ma ¢i nema byt nékdejsi cirkevni majetek vracen, byl vytvoren
zvlastni organ - Majetkova komise, sloZzena paritné ze zastupcu statu a katolické cirkve, kon-
krétné polské biskupské konference.® Majetkova komise rozhodovala o nirocich opriavné-
nych cirkevnich pravnickych osob individualné. Jeji rozhodnuti o navraceni sekularizované-
ho majetku, popf. financni kompenzaci za né€j, bylo kone¢né a nebylo moZzné jej napadnout
u soudu. Tento model se pfes nékteré potize ukizal jako celkem efektivni, takZe v Polsku se
do soucasnosti podatilo vyfesit velkou vétSinu restitu¢nich narokt katolické cirkve.

Na tomto konstatovani nic neméni skutec¢nost, Ze v n€kolika pfipadech se subjekty, které pred
rokem 1989 ziskaly n€kdejsi cirkevni majetek, citily nékterymi rozhodnutimi Majetkové komise
poskozeny a se svymi podinimi uspély pied Evropskym soudem pro lidské prava ve Strasburku.

i Federilni shromazdéni CSFR 1990-1992, Snémovna lidu, stenoprotokol z 5. schiize ze dne 19. Cervence 1990.

5 Srov. KALNY, Mojmir a kol.: Cirkve a majetek II. Praha, Obcansky institut 1993, str. 10.

¢ Srov. ¢l. 62 odst. 1 zdakona o vztazich statu a katolické cirkve (Ustawa o stosunku Pafistwa do Kosciota Katolickiego w Rzeczypo-
spolitej Polskiej, Dz. U. z 1989 r. Nr 29 poz. 154).
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Dodnes vSak jeSté ztlistala oteviena otazka nékdejSiho vlastnictvi vétSiho poctu katolic-
kych feholnich radu a kongregaci, kterou se ma zabyvat zvlastni restitu¢ni pravni predpis,
jehoz zakladni kontury, vypracované ministerstvem narodniho majetku, jsou v souc¢asné dobé
predmétem jednani mezi vladou Donalda Tuska a zastupci katolické€ cirkve.

Urcitym kontrozverznim tématem mezi polskym statem a polskou katolickou cirkvi zlsta-
va také existence tzv. cirkevniho fondu. Tento fond, ktery dokonce ani nemél a dodnes nema
pravni subjektivitu (v soucasnosti je zafazen do organizac¢ni struktury polského ministerstva
vnitra a vefejné spravy), byl zaloZen v bfeznu 1950 a byl povéfen spravou komunistickou vla-
dou sekularizovaného cirkevniho majetku v rozsahu cca 130-150 000 ha zemédélské a lesni
pudy. Pivodné mél cirkevni fond pro svou ¢innost ziskdvat prostiedky vyhradné z vynosu
tohoto majetku, ,ovSem s ohledem na neexistenci pfehledu, co vlastné bylo zabaveno, se jedi-
nym zdrojem pfijmu staly statni dotace.“” Podle svého statutu ze 7. listopadu 1991 je z cirkev-
niho fondu hrazeno zejména zdravotni a socialni pojiSténi knézi, fadovych bratii a sester
nebo studentt teologie, v daleko mensi mife pak socidlni, vzdélavaci a charitativni ¢innost.
O ucelnosti a vhodnosti existence cirkevniho fondu se v soucasné dobé v Polsku diskutuje.

3. Madarsko

Madarsky model feSeni otizky napravy kiivd zptisobenych cirkvim a ndbozZenskym
spolec¢nostem v dobé komunismu byl o néco komplikované;jsi neZ v Polsku a kombinoval
v sobé€ metody obecného restitu¢niho zikona s vy¢tovym restitu¢nim zikonem a financni
kompenzace, jejiZ parametry byly definoviany pfedevSsim mezinarodni smlouvou se Sva-
tym stolcem. Navic restitu¢ni otazka byla v Madarsku spojena se zménou financovani ¢in-
nosti cirkvi a niboZenskych spolecnosti.

Zakon ¢. XXXII/1991, o vypofadani stavu statniho vlastnictvi byvalych cirkevnich ne-
movitosti, ,cirkve opravioval k navraceni budov, které byly nacionalizovany bez nahrady
po 1. lednu 1948 a ke dni 22. ¢ervence 1991, kdy zdakona nabyl ui¢innosti, byly v majetku
statu nebo obci.“® Je nutné zduraznit, Ze tento pravni pfedpis se netykal pozemk, které
byly z restitu¢niho procesu vyslovné vylouceny, ale vyhradné€ budov, které pfed rokem
1948 vyuzivaly cirkve a naboZenské spolec¢nosti k témto ucelim: Zivotu z viry (napf. vy-
kon nabozenského kultu, konference, sluzebni byt, vychova knézského dorostu, fidovy
diim), vzdélani a vychové, zdravotnictvi a socidlnim sluzbam, péc¢i o mladez a kultufe
(napf. diim naboZenské obce, muzeum, apod.).” Opraivnéné cirkevni pravnické osoby
poté predloZzily seznam svych pozadavku. Jednalo se o 7 127 budov. O nich pak rozhodo-
val zprostifedkovaci vybor, jehoZ ¢lenové byli jmenovani rovnym dilem statem a cirkvi.
Tento orgin pak zpracoval harmonogram k navriaceni,'® kdyZz predtim cca 1500 naroku
bylo z nejriiznéjsich divodu vylouceno (cirkve své Zadosti stahly, nebyla dodrzena zikon-
na kritéria). Pfedani majetku se mé€lo uskutecnit v priitbéhu 10 let, pfevedeni nékterych
budov mohly cirkve ndrokovat jiZ béhem 3 let."! V urditych pfipadech bylo pfipusténo,
aby naturalni restituce byla nahrazena kompenzaci v pené€zich, poskytovanou cirkvim
a naboZenskym spole¢nostem, resp. jejich organiza¢nim slozkim, formou splatek ze
zvlastniho rozpoctového fondu. Madarsky stit rovnéz musel odskodnit velky pocet obci
jako dosavadnich vlastnikti nékdejsiho cirkevniho majetku.

Tento zpusob zihy narazil na limitované finan¢ni moznosti statu a bylo proto nutné
hledat jinou cestu, akceptovatelnou jak pro moc svétskou, tak duchovni.

7 CICHOSZ, Marzena - KOPECEK, Lubomir. Cirkevni fond v Polsku a jeho kontroverzni historie a soucasnost. Prispévek k pro-
blémtim ve zprostiedkovini zajm ve vztahu stitu a cirkve v postkomunistickém prostoru in: Stiedoevropské politické studie,
ro¢. IX. ¢. 2-3, str. 155.

8 DOBSZAY, Janos. Restituce cirkevniho majetku v souladu s tstavou. in: Pravnik 4/1999, str. 366.

® Srov. SCHANDA, Baldzs. Pravni rezim byvalého cirkevniho majetku v Madarsku. http://spcp.prf.cuni.cz/1-10/ schanda.htm
(1. kvétna 2009).

10 Srov. REKTORIK, Jaroslav: Ekonomicka dimenze kiestanstvi a cirkve - Jeji reflexe v CR. Brno, Masarykova univerzita 2000,

str. 108.

"' Srov. SCHANDA, Baldzs. Pravni rezim byvalého cirkevniho majetku v Madarsku. http://spcp.prf.cuni.cz/1-10/ schanda.htm

(1. kvétna 2009).
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Byt tedy ptivodni znéni zakona o byvalém cirkevnim majetku z roku 1991 pocitalo, Ze re-
stitu¢ni proces bude trvat 10 let, béhem nichZ budou postupné a rovhomérné vyreseny resti-
tucni naroky cirkevnich pravnickych osob, v roce 1997 doslo ke zméné. V tomto roce madar-
sky parlament schvalil zikon o materialnim zajiSténi naboZenské a vefejné Cinnosti cirkvi
(LXXXIV/1997) a novelizoval zikon o byvalém cirkevnim majetku z roku 1991 (XXXII/1991).
Paraleln€ doslo k podpisu a v roce 1998 i k ratifikaci mezinarodni smlouvy mezi Madarskem
a Svatym stolcem, ktera se rovnéz tykala majetkopravnich otazek.

Oplitkou za to, Ze katolicka cirkev prohlasila své restitu¢ni niroky za uspokojené, se stat
zavazal dofesit problém cirkevniho majetku, ktery dosud nebyl navricen, kombinaci dalsi
naturilni restituce a finan¢niho odSkodnéni. Bylo dohodnuto, Ze necelych 900 nemovitosti,
specifikovanych v pfiloze ¢. 2 mezinirodni smlouvy mezi Madarskem a Svatym stolcem, bude
navraceno v letech 1998 - 2011 v rovnomérnych ¢astech v roc¢nich intervalech.!? Ostatni ne-
vydany majetek, ktery byl ocenén na 42 miliardy forinta (tj. cca 5,4 mld. K<), byl preveden
do virtualniho repara¢niho fondu majiciho povahu dlouhodobého vkladu, ktery bude valori-
zovan podle inflace madarské mény, pficemz katolické cirkvi mél byt na ¢asové neomezenou
dobu vyplacen pro jeji aktivity souvisejici s virou vynos tohoto majetku, a to v letech 1998 -
2000 ve vysi 4 %, od roku 2001 ve vysi 5 %.13

Soucasné s tim tak€ umoznilo Madarsko obcantim katolického vyznani podilet se na hmot-
ném zabezpedeni své cirkve prostfednictvim asignace 1 % dan€ z pfijmu a dlouhodob¢ garan-
tovalo stabilni vysi tohoto druhu pfijmu.'

,vsechny tyto zasady financovani katolické cirkve vyplyvajici ze zminéné dohody byly po-
sléze zaclenény do nového zakona ¢. CXXIV/1997, o materidlnim zajiSténi ¢innosti cirkvi v ob-
lasti duchovniho Zivota a vefejnych sluzeb, ktery jiz zahrnoval vSechny stitem uznané cirkve
a nibozenské skupiny.“®

4. Slovensko a Ceska republika
4.1. Ceskd a Slovenskd federativni republika
Zahy po roce 1989 se pokusil zjednat nipravu majetkovych kfivd zptisobenych cirkvim a na-
bozenskym spole¢nostem také dalii zakladajici stat visegradské skupiny, totiz Ceskoslovensko.
Zasadnim impulzem pro otevreni této otazky se stalo obnoveni katolickych feholnich fada
a kongregaci, jejichZ verejna ¢innost, zejména na poli socialnim, charitativnim, pedagogickém
a pastora¢nim, byla nisilné bez jakékoli zikonné podpory aktem stitu zastavena v roce 1950.1
Dne 19. ¢ervence 1990 schvililo Federalni shromazdéni CSFR zikon &. 298/1990 Sb., o tGpra-
vé nékterych majetkovych vztaht feholnich fada a kongregaci a Arcibiskupstvi olomouckého,
novelizovany o rok pozdéji zikonem ¢. 338/1991 Sb. ze dne 18. ¢ervence 1991. Jak jiZ jeho sa-
motny nazev napovida, jeho podstatou ,bylo prohlaseni v pfiloze zikona vymezenych nemovi-
tosti za vlastnictvi konkrétnich fadd a kongregaci a ve dvou poloZzkich téz arcibiskupstvi olo-
mouckého, ke konkrétnimu datu.“? Slo o klasickou ukdzku pouziti vyctové metody.
Zahy se projevily nikoli zanedbatelné zapory vyctové metody. Kromé otazek pravnich,
o nichZ byla zminka v ivodu, se pripojily i faktické. Spolu s budovami, vracenymi c¢asto
v havarijnim stavu, nedoslo k restituci téch nemovitosti (predevsim pozemku), které pi-
vodné tvorily s navricenymi feholnimi domy ekonomické a funkcéni celky (lesy, zemédél-
ska ptida, rybniky, lukrativni, spravni a hospodaiské budovy apod.), z nichZ by byly finan-
covany jejich provoz a opravy.
lzI\IEMEC,mnkordéltni smlouvy Apostolského stolce s postkomunistickymi zemémi (1990-2007). Habilita¢ni price.
Olomouc, Cyrilometodéjska teologicka fakulta 2007, str. 173.
13 Srov. VALES, Viclav. Restituce cirkevniho majetku v Ceské republice po roce 1989. Brno, Moravsko-slezska kiestanska akademie
1 Cgl()(;9ﬁl§at\r/yslll a dodatkovy protokol mezinarodni smlouvy mezi Svatym stolcem a Madarskou republikou o financovani ¢innosti
ve vefejnych sluzbach a jinych uzce cirkevnich (,ze Zivota z viry“) ¢innosti vykonavanych v Madarské republice katolickou
cirkvi, a o nékterych zdleZitostech majetkového rizu.
> KOLAR, Petr: Postaveni cirkvi ve vybranych zemich Evropy. Praha, Parlamentni institut 2000, str. 74.
16 Srov. CEPLIKOVA, Margita: Postavenie cirkvi a naboZenskych spolo¢nosti v pravnom poriadku Slovenskej republiky.

http://spcp.prf.cuni.cz/15-20/19-cepli.htm (1. kvétna 2009).
17 JAGER, Petr: Byl ,vyctovy zakon* ¢. 298/1990 Sb. pro cirkve zaroven restitu¢ni teckou? IPES zpravodaj 1/2007, str. 6.
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U cirkevniho majetku, ktery nebyl v letech 1990-1991 vracen, byly vylouceny jakékoli dis-
pozice™ a takto zablokovan mél byt do doby, nez dojde k pfijeti komplexni pravni Gpravy
o tomto majetku. Pfedpokladalo se, Ze se tak stane v kraitkém ¢asovém horizontu a na Sloven-
sku tomu tak skute¢né bylo, nicméné v Ceské republice nikoli. Navic zikaz dispozic s cirkev-
nim majetkem byl v praxi v fadé pfipad samotnymi organy ceského statu (!) obchiazen a ne-
respektovan.

Navrh ceskoslovenského obecného restitu¢niho zikona byl v roce 1992 pfedloZen sku-
pinou poslanct, nebyl vSak v tehdejSim Federdlnim shromazdéni diky absenci nékolika slo-
venskych poslancii schvalen. S nékterymi jeho zasadami je mozné se setkat jak v soucasné
pravni upravé slovenské, tak v navrhu ¢eského zdkona o zmirnéni nékterych majetkovych
ktivd zpusobenych cirkvim a niboZenskym spole¢nostem v dobé nesvobody z roku 2008.

Nastupnické stity Ceskoslovenské federativni republiky, kterd zanikla k 31. prosinci
1992, k otdzce cirkevnich restituci zaujaly odliSny postoj. Spole¢ny vsak pro Slovenskou
a Ceskou republiku ziistal vyznamny podil stitu na financovani ¢innosti cirkvi a naboZen-
skych spolecnosti, pfedevsim platti duchovnich, jehoZ zikladni parametry byly nastaveny
v dobé stalinizmu zakonem ¢. 218/1949 Sb., o hospodafském zabezpeceni cirkvi a nabozen-
skych spole¢nosti stitem.

4.2. Slovensko

Pravni predpis, na jehoZz zakladé doslo ve Slovenské republice k provedeni cirkevnich re-
stituci, byl vydan kratce po rozdéleni ceskoslovenské federace, a to jiz roku 1993 s ucinnosti
od 1. ledna 1994. Stejné jako v Polsku a Madarsku $lo o obecny restitu¢ni zakon. Pocital se
zmirnénim majetkovych kfivd zptisobenych cirkvim a ndbozZenskym spole¢nostem zpusobe-
nych rozhodnutimi statnich organt, ob¢anskopravnich a spravnich aktd, vydanymi v obdobi
od 8. kvétna 1945 (v ptipadé zidovskych obci dokonce od 2. listopadu 1938), do 1. ledna
1990, pokud se tak stalo v rozporu se zdsadami demokratické spole¢nosti a zakladnimi prin-
cipy lidskych prav garantovanych pfisluSnymi mezinirodnépravnimi dokumenty, predevsim
Chartou OSN."”

Opravnénymi osobami, jimZ bylo pfiznano pravo na vraceni jejich nékdejsiho vlastnictvi,
byly na Slovensku ty cirkve a naboZenské spole¢nosti, které byly registrovany podle sloven-
ského pravniho fadu a které mé€ly na izemi Slovenska své sidlo. Oproti tomu povinnost oprav-
néné narokovany majetek vydat byla uloZena v prvni fad€ stitu a pravnickym osobam vefej-
ného priva, v nékterych pfipadech rovnéz i vici fyzickym osobam. Z restituci byla vyloucena
nékterd verejné€ prospésna zarizeni (hibitovy, chatové osady, sportovni aredly apod.), pozem-
ky po prevodu do vlastnictvi stitu zastavéné nebo cirkevni matri¢ni knihy.

K uplatnéni niarok byla urcena prekluzivni lhiita 12 mésici od nabyti ucinnosti sloven-
ského obecného restitu¢niho zdkona, meznim datem byl tedy 31. prosinec 1994. Samotny
postup pfi vraceni n€kdejsiho cirkevniho movitého a nemovitého majetku byl nasledujici:
Opravnénd osoba, tedy cirkev nebo niabozZenska spole¢nost, zaslala povinné pisemnou vy-
zvu obsahujici specifikaci narokované véci. Pokud ve 1hiité 90 dni nedoslo k uzavieni doho-
dy mezi opravnénou a povinnou osobou o vydani véci, rozhodoval o naroku soud, pficemz
pfislusné podani mu muselo byt doruceno nejpozdéji do 15 mésict od doruceni vyzvy po-
vinné osobé.

4.3. Ceskd republika

Ze vsech zemi visegradské ¢tyfky ucinila Ceska republika pro dofeseni otizky cirkevnich
restituci nejméné, pricemz pokust o ,restitucni tecku® Ize napocitat zdaleka nejvice. Neblahou
roli v tom, Ze otdzka cirkevnich restituci nebyla v CR ani 20 let po padu komunistického systé-
mu uzaviena, hraly jednak z minulosti zdédéné primitivni negativni stereotypy o naboZenstvi
m92/1991 Sb., o podminkich pfevodu majetku statu na jiné osoby; § 29 zikona ¢. 229/1991 Sb., o upravé

vlastnickych vztaht k pidé a jinému zemédélskému majetku (zikon o pudé).
9 Srov. § 1 odst. 1 zakona ¢. 282/1993 Zb.
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a cirkvich (v této souvislosti se dokonce hovofi o ,historickém cirkevnim traumatu ceské spo-
lecnosti“??), jednak také obava z rastu vlivu cirkvi a ndboZenskych spolecnosti
(zejména nejvétsi katolick€), a to nejen spolecensko-politického, ale i ekonomického.”!

Vzhledem k tomu, Ze ¢esky stat po roce 1992, kdy nebyl schvilen obecny restitucni zidkon,
nejevil Zadny zvlastni zajem o dofeSeni restitu¢nich narokud cirkevnich pravnickych osob,
rozhodly se né€které z nich jesté v prvni poloviné 90. let 20. stoleti domdhat majetku jim pro-
tipravn€ odnatého podle obecnych (= nikoli specidlnich) pravnich predpisu, tedy podava-
nim obcanskopravnich Zalob na urceni vlastnického prava.?? V praxi to znamenalo ,feSeni
kazdého jednotlivého pfipadu soudem,“* coz pochopitelné bylo zna¢né€ naroc¢né a nesyste-
matické.

Zpocitku se zdalo, Ze tato cesta, kterou bych oznacil jako ,skrytou restituci®, miize ales-
ponl urc¢itému okruhu cirkevnich pravnickych osob pomoci k jejich nékdejSimu jméni za-
branému totalitni moci. Kladné se k ni postavila i pravni teorie?! a zpocatku rovnéZ i moc
soudni, zlom v$ak nastal v roce 1997. Tehdy Nejvyssi soud CR v jednom ze svych rozsudku
pouzitim argumentu ,a silentio legis“ dovodil, Ze ,subjekty, které byly na zdkladé vyctovych
restitu¢nich zdkont z let 1990-1991 opravnéné k vraceni majetku vypoctenému v priloze
tohoto zikona, nejsou legitimoviny k uplatnéni vlastnického prava k tomu majetku, ktery
sice byl odiiat feholnim fadim a kongregacim pfi vykonu stitniho dozoru nad majetkem
cirkvi a nabozenskych spolec¢nosti, ale v priloze tohoto zikona uveden neni.“?® Timto roz-
hodnutim byly pokusy cirkevnich pravnickych osob, které se vzhledem k dlouhodobé umy-
slné necinnosti ¢eskych zakonodarca ve véci cirkevnich restituci pokusily domoci se svych
prav soudni cestou, odsouzeny k nezdaru. Nejvyssi soud pak zistal svému vykladu vérny az
do soucasnosti; podobné stanovisko vzal s odstupem ¢asu za své i Ustavni soud CR, byt pu-
vodné tomu tak nebylo.?

Dalsi pokus, jak alespon v n€kterych pfipadech zjednat urcitou, byt nevelkou, napravu
pokfivenych majetkopravnich vztaht mezi stitem na stran€ jedné a malym okruhem cirkev-
nich pravnickych osob na strané druhé, probéhl v CR v letech 1996-1998. Dne 25. ziii 1996
pfijala Ceska vlada usneseni ¢. 498, o bezuplatném pirevodu vymezeného nemovitého majet-
ku cirkevnim pravnickym osobam ke zmirnéni nékterych majetkovych kfivd zptsobenych
témto subjektiim. Restituce se m¢€ly tykat pfedevsim nékterych budov a pozemk, avSak
v zadném pripadé ,neslo o vydini majetku zptisobilého k ekonomickému zajiSténi cirkvi.“*’

Postupné pak v letech 1997-1998 doslo k vyjadfeni souhlasu ceské vlady s realizaci bezu-
platného prevodu presné specifikovanych nemovitosti ve vlastnictvi stitu na urcitou cirkevni
pravnickou osobu (biskupstvi, fad, kongregaci, mistni Zidovskou obec, farnost, kapitulu, Na-
bozenskou matici apod.). Celkem vsak $lo o nepatrnou ¢ast nékdejsiho cirkevniho majetku.
Dalsi urcitou slabinou bylo i to, Ze zakladni parametry nebyly stanoveny zikonem, pfipadné
obecné zavaznymi predpisy vydanymi na zdkladé jeho zmocnéni a k jeho provedeni,®® nybrz
pouhymi usnesenimi vlady.

Zdalo se, ze alarmujici mnohaletd necinnost ¢eského statu v otazce zmirnéni kiivd zptiso-
benych cirkvim a niboZenskym spole¢nostem za vlady komunistického rezimu, takika se rov-
najici iplnému odepfeni spravedlnosti, by mohla byt odbourdna v roce 2008. Tehdejsi ceska
vlada Mirka Topoldnka vypracovala a Poslanecké snémovné Parlamentu CR predloZila navrh
zakona, kombinujici v sob€ prvky obecného restitu¢niho zidkona a finan¢ni kompenzace. Prv-
né zminény zplUsob se mél tykat predevSim nemovitosti patficich v minulosti feholnim
m: Ekonomickd dimenze kiestanstvi a cirkve - Jeji reflexe v CR. Brno, Masarykova univerzita 2000,
2 :le\zzil_(} 1%47iioslavz Predmluva k Prehledu jednani mezi stitem a cirkvemi v letech 1990-2000. Praha, Sekretaridt Ceské biskupské

konference 2001, str. 2.
22 HRDINA, Antonin Ignic: Kauza katedrila. in: Revue cirkevniho prava 3/20006, str. 206.
* HRDINA, Antonin Igndc: Cirkevni restitu¢ni vykficnik. http://spcp.prf.cuni.cz/12/hrdinahtm (1. 5. 2009).
2t Srov. BICOVSKY, Jaroslav: Problematika navraceni cirkevniho majetku po listopadu 1992. Pravni praxe 9/1993, str. 529-536.
# Srov. Nejvyssi soud CR, 3 Cdon 404/96. B )
26 Ustavni soud CR, IV. US 298/05; Ustavni soud CR, P1. US-st. 22/05.

*” HRDINA Antonin Igndc: Vztahy stitu a cirkve v Ceské republice v letech 1990-1999. Praha, Eurolex 2007, str. 35.
2 Srov. PRUCHOVA, Ivana: Restituce majetku podle zikona o pudé€. Praha, C. H. Beck 1997, str. 52.

9



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

fadiim a kongregacim, zejména tém, u nichZ hospodarska ¢innost tvori jeden z piliit jejich
spirituality (premonstriti, augustiniani, kfiZzovnici, benediktini). Vedle provedeni redlného
vriaceni nékterych véci nemovitych i movitych pocital navrh ¢eského zakona o majetkovém
vyrovnani s cirkvemi také s finan¢ni nahradou cirkvim a naboZenskym spole¢nostem za jejich
nékdejsi majetek, ktery nebude stitem vriacen nebo ktery jiZ neni mozné vydat. VySe tohoto
majetku byla odhadnuta na 83 mld. K¢ a méla byt splacena v pomérné dlouhém ¢asovém ob-
dobi 60 let s irokovou sazbou ve vysi 4,85 % ro¢né. Uvedena ¢astka méla byt rozdélena mezi
jednotlivé cirkve a ndbozZenské spolec¢nosti, pficemz nejvétsi z nich, Cirkev fimskokatolicka,
méla obdrzet celkem 83 % z celkového objemu penéz urcenych pro odskodnéni.

Cesky navrh zikona o majetkovém vyrovnani s cirkvemi z roku 2008 podital kromé natu-
rlni restituce a finan¢ni kompenzace, také s pfechodnym obdobim, v némz mélo byt cirkvim
a niboZenskym spolec¢nostem umoznéno ,pfizpusobit se - po téméf 60 letech trvajici majet-
kové zavislosti na stitu - nové ekonomické situaci, kdy stat jiz nadile primo nefinancuje du-
chovni cirkvi a naboZenskych spole¢nosti, ani nepfispiva na thradu dalSich naklad.“* Mélo
se jednat o dobu 20 let, pficemZ v prvnim roce by tento stitni pfispévek mél byt roven ,vysi
finan¢niho pfispévku poskytnutého registrované cirkvi a nabozenské spole¢nosti na zakladé
zakona ¢. 218/1949 Sb., o hospodaiském zabezpeceni cirkvi a niboZenskych spole¢nosti sta-
tem, ve znéni pozdéjSich pfedpistl, v poslednim kalendafnim roce pfede dnem nabyti ucin-
nosti zdkona,“*° kazdoroc¢né by se pak mél sniZzovat o 5% Castky vyplicené v prvnim roce pfe-
chodného obdobi.

Vzhledem k rozloZeni sil v Poslanecké snémovné Parlamentu CR nebylo k dne$nimu dni
(4j. 11. 6. 2009) o osudu predlozeného navrhu rozhodnuto. Cesky stat nadile stavi na zpuch-
felych zakladech starych kiivd, uméle prodluzuje pravni nejistotu cirkvi a naboZenskych spo-
le¢nosti, blokuje nemaly objem majetku vyuZitelny k prosperité ekonomiky a pochopitelné
se ddle vyznamné podili na zabezpecoviani chodu cirkvi a niboZenskych spolecnosti, véetné
platt duchovnich.?

,Do uspokojivého konce byly z cirkevnich restituci zatim v Ceské republice dovede-
ny pouze restituce arizovaného Zidovského majetku, a to zvlaStnim zdkonem, pfijatym
v roce 2000432 (¢. 212/2000 Sb.). V tomto pfipadé€ vSak neSlo o zmirnéni majetkovych
kfivd zplisobenych v obdobi komunismu, nybrz nacistického ohrozZeni a okupace.

5.Zavér

Cirkve a nabozenské spolecnosti v zemich stfedni a vychodni Evropy, které byly po druhé
svétové valce soucasti vychodniho bloku, byly po roce 1989 konfrontovany se zcela novymi pro-
blémy, na jejichZ feSeni byly pfipraveny jen nedostatecné€. Musely nové definovat svij vztah ke sta-
tu (navraceni majetku, vyuka nabozZenstvi, financovani), orientovat se v prostredi kulturniho
a svétondzorového pluralizmu a vyporiadat se se zat€Zi minulosti.** Rovnéz jednotlivé zemé vy-
chodniho bloku, které se do roku 1989 cirkve a nibozenské spolecnosti snazily zlikvidovat nebo
alespon minimalizovat jejich vliv, musely stanovit nové mantinely individualnich a kolektivnich
prav a rozhodnout o alesponl ¢asteCném narovnani pokiivenych majetkopravnich vztahti mezi
moci svétskou a duchovni.

Zda se, ze v ptipadé€ restituci cirkevniho majetku v postkomunistickych stitech stiedni Ev-
ropy, které v roce 2004 vstoupily do EU, plati pfima iiméra - ¢im se vice posunujeme na ¢asové
ose od roku 1989, tim vE€tsi potiZe s feSenim tohoto problému. Restituc¢ni pravni predpisy tyka-
jici se nékdejsiho cirkevniho jméni byly v jednotlivych zemich visegradské Ctyrky ptijaty v ob-
dobi porevolucni euforie a jejtho postupného odeznivani, tj. maximalné v prvnich zhruba

2 Davodova zprava k § 17 navrhu zikona o majetkovém vyrovndni s cirkvemi.

30 Srov. § 17 odst. 1 ndvrhu zikona o majetkovém vyrovnani s cirkvemi.

31 Srov. Poslaneckd snémovna Parlamentu CR 2006-2009, stenoprotokol ze 30. schiize ze dne 29. dubna 2008 (projev poslance
Petra Bratského).

32 PRIBYL, Stanislav: Financovéni cirkvi a ndboZenskych spolec¢nosti v Ceské republice a jeho slovenské inspirace. in: Pravnik
5/2008, str. 533.

3 Srov. BIRNSTEIN, Uwe a kol: Kronika kiestanstvi. Praha, Fortuna Print 1998, str. 445.
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Vyrovndni s majetkovymi kiivdami spdachanymi na cirkvich v dobe komunistické totality

deseti letech po roce 1989. Pokud nedoslo k narovnani majetkovych kfivd zptisobenych komu-
nistickym rezimem v této relativné€ pfiznivé dobé, kdy ,bylo nibozenstvi v modé coby antiteze
komunismu“** a kdy se kiestanské cirkve té$ily zaslouzenému respektu vétsiny spolecnosti
za to, Ze aZ na vyjimky nespolupracovaly s totalitnim systémem, je velice pravdépodobné, Ze se
tak jiZ nestane nebo jen za mimoradné pfiznivé politické konstelace. Diivod je zcela jist€ socio-
logicky - v soucasné dobé jsme v Evropé¢ svédky postupného odvraceni spolecnosti od kfestan-
stvi. Tato sekularizace ma mnoho tvari: od poklesu poctu ¢lenti kiestanskych cirkvi pres po-
stupné mizeni tradi¢nich kfestansko-Zidovskych hodnot az po verbdlni napadiani uceni
ktestanskych cirkvi a jejich predstavitela.

Statem, ktery se podle mého ndzoru nejlépe po roce 1989 vyrovnal s majetkovymi kfivdami
spachanymi na cirkvich, je Madarsko. To do roku 1997 nejen komplexné€ vyfesilo vraceni ¢asti
komunisty zabaveného majetku cirkevnich pravnickych osob zpét ptivodnim majiteliim, ale také
zdafile nastavilo systém financovani ¢innosti cirkvi a naboZenskych spolecnosti, které tak presta-
ly byt totalné€ zavislé na verejnych zdrojich. Madarsky model je tak ,dokladem, Ze otizky vztahu
cirkve a statu i v tak choulostivé oblasti, jako je ta majetkova, lze i v soucasné dobé - nechybi-li
politickd vile - fesit ke spokojenosti obou smluvnich stran.“*® Flexibilné pfi tom byla vyuzita cela
fada metod - obecny restitu¢ni zikon, vyctova metoda, mezinarodni smlouva se Svatym stolcem
i finan¢ni kompenzace.

V zavésu za Madarskem nasleduji Polsko a Slovensko. Politické reprezentace téchto statt jiz
ucinily ty nejdilezitéjsi kroky k dosazeni Zadouciho nového modelu uspofadini vztaht mezi sti-
tem a cirkvemi, nicméné ne stoprocentn€. V Polsku stile zbyva dofesit nékteré naroky urcitého
okruhu cirkevnich pravnickych osob (katolické fady a kongregace), na Slovensku pak zlistava
zachovan systém pfimych statnich dotaci na provoz cirkevnich astfednich organti, na platy a so-
cidlni zabezpeceni duchovnich,* ktery ma jednu zdsadni pfednost - je totiz redlné fungujici’’

Jisté neni nahodou, Ze v Polsku, v Madarsku a na Slovensku tvofi vérici, respektive ¢lenové
katolické cirkve, jejiz restitucni naroky jsou nejvétsi, vétsinu obyvatelstva, nékdy az drtivou.’®
Tento faktor pochopitelné pfi rozhodovani o cirkevné politickych otazkach byva zohlediiovan.
Tim se tyto zemé zasadné lisi od Ceské republiky, kde ,se stala nejsilnéjsi areligioznost a bez-
konfesnost,“* pricemz ke katolické cirkvi se v roce 2001 prihlasilo pouze 27 % obyvatel. Kromé
pfijeti dvou vyctovych zakont, které na pocatku 90. let 20. stoleti napomohly k obnové feholni-
ho Zivota, se Ceskd republika postavila k otdzce cirkevnich restituci spise odmitavé. Dva navrhy
o pfijeti obecného restitu¢niho zakona (1992, 2008) byly smeteny ze stolu, jiné moZnosti, napf.
exekutivni vydavani majetku nebo domahani se spravedlnosti soudni cestou, byly zahy zabloko-
vany. Kdy se tato situace zméni, t€Zzko odhadovat. V dohledné dobé to zfejmé nebude. Pfitom
,bez vyfeseni restituci lze (alespon v pripadé katolické cirkve) sotva pocitat se spravedlivou
zménou soucasného systému financovani, ktery s sebou pfinasi podstatnou ekonomickou za-
vislost cirkve na statu.

Verbilni odsuzovani zlo¢inli spachanych komunistickym reZimem i na cirkvich a nabo-
Zenskych spolec¢nostech tak i nadale ostfe kontrastuje s petrifikaci majetkovych kfivd, kte-
rych se na nich tento rezim dopustil.# Racionilni diivody udrzovat tento stav neexistuji, v ji-
nych oblastech je spoluprace ¢eského statu a cirkvi bezproblémovi, rovnéz individualni
a kolektivni ndboZenska prava maji v soucasnosti vysokou troven.

3 DOBSZAY, Janos. Restituce cirkevniho majetku v souladu s dstavou. in: Pravnik 4/1999, str. 365.

35 HRDINA, Antonin Ignéc. Texty ke studiu konfesniho priva L. Evropa a USA. Univerzita Karlova 2000, str. 268.

36 PRIBYL, Stanislav. Konfesnépravni studie. Brno, L. Marek 2007, str. 202.

37 PRIBYL, Stanislav. Konfesnépravni studie. Brno, L. Marek 2007, str. 220.

38 Procentualni podil katolika v populaci podle posledniho s¢itini lidu (v zavorce uveden rok):

Madarsko - fimskokatolicka cirkev 51,9 %; feckokatolicka cirkev 2,6 % (2001),

Slovensko - fimskokatolicka cirkev 68,9 %; feckokatolicka cirkev 4,1 % (2001),

Polsko - fimskokatolicka cirkev 89,8 %; feckokatolickd cirkev 0,3 % (2002).

KONICEK, Jifi. Modus vivendi v historii vztahti Svatého stolce a Ceskoslovenska. Olomouc, Spolec¢nost pro dialog stitu a cirkve 2005,
str. 288.

HRDINA, Antonin Ignic: NdaboZenska svoboda v pravnim fadu Ceské republiky. Praha, Eurolex 2004, str. 204.

srov. HRDINA, Antonin Ignic: Texty ke studiu konfesniho prava III. Ceskoslovensko. Praha, Karolinum 2006, str. 300.
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Settlement of Property Injustices Caused to Churches in the New
EU Member States during the Communist Totalitarian Era Focu-
sing on Differences in Legal Regulation in Individual Countries

Vaclav Vales

1. Introduction

Approaches related to the settlement of property injustices caused to churches and reli-
gious societies taken by the individual countries formerly belonging to the “socialist camp”,
which became EU Member States in and after 2004, have differed significantly.

Since churches and religious societies represented a fundamental obstacle to the com-
munist regime‘s attempt to control, if possible, everyone‘s most important deeds, if not their
thoughts, the regime tried to eliminate their influence on society either totally or to the great-
est extent possible. The methods used were either entirely obvious and direct (e.g. persecu-
tion of clergymen and laymen, discrimination against them in various areas or assumption of
control over clerical administration), or they were indirect but the more malicious. Seculari-
sation of church property, which according to theories of those in power at the time “repre-
sented an instrument of production and could therefore be a source of exploitation and un-
earned income®, also falls into this category.! Appropriation of the property of churches and
religious societies was, understandably, nothing new - exactly the same measures as those
used during the communist dictatorship era were also used during the Reformation period,
the Age of Enlightenment, Liberalism and Nazism in all Western and Central European coun-
tries. Those interventions always did the most damage to the Catholic church: the other
churches and religious societies in Central Europe had nowhere near the same material foun-
dation by comparison.

The communist state drastically reduced the economic autonomy of churches and reli-
gious societies by depriving them of most of their property. In return it resorted to intro-
ducing or, in some cases, expanding the existing state financing of churches.?

The fact that even after the return of democracy the destruction of property caused to
churches and religious societies by totalitarian power in the 1940s and 1950s can never be
fully set right must be kept out of the equation. It is therefore clear that “restitution must or
can (and therefore will) be only partial in form”?, and that a return to the legal and actual
status that existed before the communist party took over power will never be possible.

It can, with a certain degree of simplification, be stated that the approaches taken by indi-
vidual states dealt with the issue of church restitutions in one of the following six ways:

First, general restitution law, which sets the conditions under which authorised eccle-
siastical legal entities themselves can (within the determined time limit) request the state,
public authorities or other entities to return their former movable property and real estate;
all such rights expire once the deadline has passed. Resolution of restitutional issues in this
way requires strong initiative on the part of churches and religious societies or the legal enti-
ties established by them, particularly in respect of accurately specifying their rights and the
decision as to whether they will claim a particular movable or immovable asset or waive it if
its ownership would be a burden to them. Settlement of the restitution claims themselves is
decided either by a special body, often with the participation of church and religious society
representatives, or it is left to be settled by the entitled and obliged parties.

The second option is enumerative restitution law. As the title itself implies, the main
Wtofthemtorney General of the Czechoslovak Republic No. 282/54-Z0-33 dated 20 May 1954.

2 Cf. CICHOSZ, Marzena - KOPECEK, Lubomir. The Church Fund in Poland: its Controversial History and Present. Interest
Il\:[;dli:;;if)lnS gétwccn the State and the Church in the Post-Communist Area. in: Stfedoevropské politické studie, IX No. 2-3,

3 NEMEC, Damidn. Concordats between the Apostolic See and Post-Communist Countries (1990-2007). Inaugural dissertation.
Olomouc, Saints Cyril and Methodius Faculty of Theology 2007, p. 172.
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content of this legal regulation is a list of ecclesiastical legal entities and specific property
that is to be transferred back into their ownership, whereby, of course, items not on the list
are not returned. Ancillary to this, technical restitutional matters such as vacation of build-
ings, handover of movable assets, etc. may also be resolved. Above all, the greatest virtues of
enumerative restitution laws are their concreteness (at first glance it was clear what should
be returned, when and to whom) and expeditiousness (during the legislative process,
which had preceded the passing of the Czechoslovak enumerative restitution law in 1990,
this regulation was characterised as a “first aid law”¥). However, it has to be noted that the
method of enumerating specific pieces of property itself is not inviolable and does gener-
ate errors, mainly due to “renumbering, merging and division of plots of land; shortcom-
ings in legal and geodetic records; transfers between legal entities and other problems that
churches encounter when identifying property that was originally theirs™.

Church restitutional claims can also be resolved by way of financial compensation.
Compensation is paid out to churches and religious societies for former property that they
had waived in favour of the state or public authorities. Movable and immovable assets are
not, understandably, reinstated.

The fourth alternative, which by definition can only be considered in the case of Catho-
lic ecclesiastical legal entities, is an international treaty with the Holy See.

Deciding church restitutions by way of an act of executive power, i.e. a government
decree, or by way of a court ruling that judges the particular right of the ecclesiastical le-
gal entity based on a claim for declaratory relief, can be labelled rather marginal. In both
cases this is more a kind of hidden restitution, a partial and unsystematic solution, short-
lived, unsuccessful and designed for a limited range of authorised parties, as well as being
peculiar to the Czech Republic.

Regrettably, one more alternative must be added to the six aforementioned: the state‘s
deliberate omission to deal seriously with the issue of redress of property injustices caused
to churches and religious societies (any steps taken are merely cosmetic or problematic).

It must, of course, be added that not a single state made use of the above methods in
their pure form, but tended to combine them when resolving church restitutions. The
above categorisation is best demonstrated in the four Central European states comprising
the so-called Visegrad Four that was formed on 15 February1991: Poland, Hungary, Slovakia
and the Czech Republic.

2. Poland

Poland was one of the first Central European countries to tackle the redress of injustices
caused to churches in 1945-1989. Paradoxically, members of the communist party, which the
churches and religious societies had labelled as the arch enemy within, also actively partici-
pated in this process. Even before virtually free elections were held in Poland in June 1989,
the Act on Relations between the State and the Catholic Church was adopted on 17 May 1989,
which, among other things, also generally regulated the right of ecclesiastical legal entities to
the restitution of their former assets. This legal relation worked primarily with the method of
reinstatement but also with that of financial compensation.

A special authority, the Property Commission, made up equally of state and Catholic church
representatives (to be specific, the Polish Bishops‘ Conference), was formed for the purpose
of deciding whether former church property should be returned or not.° The Property Com-
mission decided on claims made by authorised ecclesiastical legal entities individually.
Its decisions concerning the restitution of secularised property, or rather, financial com-

4 Federal Assembly of the Czechoslovak Federative Republic 1990-1992, Chamber of the People, stenographer's transcript from
the 5% session on 19 July 1990.

5 Cf. KALNY, Mojmir et al.: Churches and Property II. Prague, Civic Institute 1993, p. 10.

¢ Cf. Clause 62, Section 1, of the Act on Relations Between the State and the Catholic Church (Ustawa o stosunku Pafistwa
do Kosciota Katolickiego w Rzeczypospolitej Polskiej, Dz. U., 1989, No. 29, heading 154).
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pensation for it, were final and could not be challenged in court. Despite certain difficulties
this model has proved effective on the whole, and to date it has thus been possible to settle the
vast majority of the Catholic church's restitution claims in Poland.

This finding is not affected by the fact that in several cases entities that acquired
former church property before 1989 felt they had been damaged by some decisions of
the Property Commission and won their cases before the European Court of Human
Rights in Strasbourg.

However, an issue that has remained open to this day is that of former ownership of a large
number of Catholic orders and congregations, which is to be dealt with by a special restitu-
tion law whose basic outlines (elaborated by the Ministry of National Property) are currently
the subject of discussions between Donald Tusk's government and representatives of the
Catholic church.

The existence of the so-called Church Fund remains a bone of contention between the
Polish state and the Polish Catholic Church. This fund, which does not even have legal per-
sonality and never did (it currently falls under the organisational structure of the Polish Min-
istry of the Interior and Public Administration), was established in March 1950 and was put
in charge of administering approximately 130-150,000 ha of church property (agricultural
land and forests) secularised by the communist government. The Church Fund was originally
supposed to obtain funds for its activities exclusively from the revenue this property gener-
ated, “although with regard to the non-existence of any outline of what had actually been
confiscated, state grants became the only source of income.”” According to its statute dated
7 November 1991, the Church Fund predominantly covers the health and social insurance of
clergymen, monks, nuns and students of theology and, to a much lesser extent, social, educa-
tional and charitable activities. The expediency and pertinence of the Church Fund's exist-
ence is currently being discussed in Poland.

3. Hungary

The Hungarian model for resolving the issue of the redress of injustices caused to church-
es and religious societies during the communist era was somewhat more complicated than in
Poland and combined the methods of general restitution law with enumerative restitution
law and financial compensation, whose parameters were defined primarily by an interna-
tional treaty with the Holy See. Moreover, the restitution issue in Hungary was connected to
the change in financing of the activities of churches and religious societies.

Act No. XXXII/1991, on Former Church Property, “entitled the church to the restitution of
buildings that were nationalised without compensation after 1 January 1948 and that were in
the ownership of the state or municipalities as of 22 July 1991 when the law came into
effect.”® It must be emphasised that this legal regulation did not apply to plots of land that
were expressly excluded from the restitution process, but exclusively to buildings used by
churches and religious societies before 1948 for the following purposes: “living by faith” (e.g.
for religious worship, conferences, service flats, education of seminarists, monasteries), edu-
cation and training, health and social services and support of children and culture (e.g. con-
gregational buildings, museums, etc.).” Authorised ecclesiastical legal entities then submit-
ted alist of requests. This concerned 7,127 buildings, about which an intermediary committee,
whose members were nominated in equal numbers from the state and the church, reached
a decision. This authority then elaborated a time schedule for restitution,' after approximately
1,500 claims had been eliminated for various reasons (churches withdrew their applications;

7 CICHOSZ, Marzena - KOPECEK, Lubomir. The Church Fund in Poland: its Controversial History and Present. Interest Mediation
between the State and the Church in the Post-Communist Area. in: Sttedoevropské politické studie, IX no. 2-3, p. 155.

8 DOBSZAY, Janos. Church Property Restitution in Accordance with the Constitution. in: Pravnik 4/1999, p. 366.

9 Cf. SCHANDA, Balizs. Legal Regime of Former Church Property in Hungary. http://spcp.prf.cuni.cz/1-10/ schanda.htm
(1 May 2009).

10 Cf. REKTORIK, Jaroslav: Economic Dimension of Christianity and Churches - The Position in the Czech Republic. Brno,
Masaryk University 2000, p. 108.
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statutory criteria were not observed). Handover of the property was supposed to take place
over a period of 10 years, and churches could request the transfer of certain buildings over
just three years." In certain cases reinstatement was allowed to be replaced by financial com-
pensation provided to churches and religious societies or their branches in the form of instal-
ments from a special budgetary fund. The Hungarian state also had to compensate a large
number of municipalities that were the current owners of former church property.

This method soon ran up against the state‘s limited financial capacity, and it therefore
became necessary to find another route acceptable to both temporal and spiritual powers.

Although the original wording of the Act on Former Church Property from 1991 antici-
pated that the restitution process would take 10 years, during which time the restitution
claims of ecclesiastical legal entities would be filed gradually and resolved on an equal basis,
a change took place in 1997. That year, the Hungarian Parliament passed the Act on Material
Security of the Religious and Public Activities of the Church (LXXXIV/1997) and amended
the Act on Former Church Property from 1991 (XXXII/1991). At the same time, an interna-
tional treaty between Hungary and the Holy See, which also applied to property law issues,
was signed and ratified in 1998.

In return for the Catholic church declaring its restitution claims to be satisfactory, the
state, using a combination of reinstatement and financial compensation, undertook to solve
the problem of church property that had not yet been returned. It was agreed that almost
900 items of real estate (specified in Annex No. 2 to the international treaty between Hun-
gary and the Holy See) would be returned between 1998 and 2011 in equal measures at
yearly intervals.!? The remaining (unreleased) property (valued at 42 billion Forints, i.e.
approx. CZK 5.4 billion) was transferred to a virtual reparations fund in the form of a long-
term deposit that would be adjusted according to the inflation rate of the Hungarian cur-
rency; proceeds from this property were to be disbursed to the Catholic church for an in-
definite period in return for its faith-related activity, at a rate of 4% in 1998-2000 and 5%
from 2001 onwards."

In addition, Hungary also made it possible for its Catholic citizens to participate in materi-
ally securing their church by assigning 1% of income tax for that purpose, and by guarantee-
ing this level of income over the long term.!4

“All those principles of financing the Catholic church arising from the aforementioned
agreement were subsequently incorporated into a new Act No. CXXIV/1997, on material se-
curity of the activities of the church in the area of spiritual life and public services, which
already encompassed all the churches and religious groups recognised by the state.”

4. Slovakia and the Czech Republic

4.1. Czechoslovak Federative Republic

Soon after 1989 another founding Visegrad group state, Czechoslovakia, also attempted to
remedy property injustices caused to churches and religious societies. The underlying im-
pulse for opening this issue was the renewal of Catholic orders and congregations whose
public activities (especially in social, charitable, educational and pastoral fields) were forci-
bly stopped by the state in 1950 without any legal backup whatsoever.!¢

On 19 July 1990 the Federal Assembly of the Czechoslovak Federative Republic passed Act

It Cf. SCHANDA, Baldzs. Legal Regime of Former Church Property in Hungary. http://spcp.prf.cuni.cz/1-10/ schanda.htm
(1 May 2009).

2 NEMEC, Damidn. Concordats between the Apostolic See and Post-Communist Countries (1990-2007). Inaugural dissertation.
Olomoug, Saints Cyril and Methodius Faculty of Theology 2007, p. 173.

15 Cf. VALES, Viclav. Church Property Restitution in the Czech Republic after 1989. Brno, Moravian-Silesian Christian Academy
2009, p. 51.

4 Clause 4. heading II. and additional protocol to the international treaty between the Holy See and the Republic of Hungary
on financing of activities in public services and other strictly clerical (“living by faith”) activities performed by the Catholic
Church in the Republic of Hungary, and on certain other property matters.

5 KOLAR, Petr: The Position of the Church in Selected European Countries. Prague, Parliamentary Institute 2000, p 74.

16 Cf. CEPLIKOVA, Margita: The Status of Churches and Religious Societies in the Law of the Slovak Republic.
http://spcp.prf.cuni.cz/15-20/19-cepli.htm (1 May 2009).
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No. 298/1990 Coll., on the Modification of Certain Property Relationships of Monastic Or-
ders, Congregations and the Olomouc Archbishopric, which was amended a year later by Act
No. 338/1991 Coll. dated 18 July 1991. Its substance, as its title implies “was a declaration of
the properties defined in the Annex to the Act as being in the ownership of particular orders
and congregations and, in two entries, also the Olomouc Archbishopric, as at a particular
date.”? It was a classic example of the use of the enumerative method.

Some negative aspects, by no means insignificant, of the enumerative method soon came
to light. Besides the legal issues mentioned in the introduction, there were also some ques-
tions of fact. The real estate (mainly plots of land) that originally comprised economically
exploitable and functional units (forests, agricultural land, lakes; lucrative administrative and
commercial buildings, etc.) alongside the returned monastic buildings whose maintenance
and repair would have to be financed, was not returned along with the buildings, which were
often returned in a state of disrepair.

All access was banned'® in respect of church property that was not returned in 1990-1991
and it was supposed to remain blocked until a time when comprehensive legal regulations on
that property would come into force. This was expected to happen in the short term, and did
in fact come about in Slovakia but not in the Czech Republic. Moreover, in practice the ban
on the use of church property was, in a number of cases, circumvented and not respected by
the Czech authorities themselves (sic).

The draft Czechoslovak general restitution law was submitted by a group of members of
Parliament in 1992, but was not passed in the Federal Assembly due to the absence of several
Slovak members of Parliament. Some of its principles can be found in both the current Slovak
legal regulation and in the 2008 draft Czech legislation on the alleviation of certain property
injustices caused to churches and religious societies during the totalitarian era.

The successor states of the Czechoslovak Federative Republic, which ceased to exist on
31 December 1992, took a different stance towards the issue of church restitutions. However,
one thing that remained common to Slovakia and the Czech Republic was a significant level
of state participation in financing the activities of churches and religious societies, primarily
clergymen‘s wages, the fundamental parameters of which were set during the Stalinist era by
Act No. 218/1949 Coll,, on the State Funding of Churches and Religious Societies.

4.2. Slovakia

The legal regulation under which church restitutions took place in Slovakia was passed
shortly after the splitting up of the Czechoslovak Federative Republic, in 1993, and took
effect from 1 January 1994. As in Poland and Hungary, it was a general restitution law. It
envisaged alleviation of property injustices caused to churches and religious societies due
to the decisions of state bodies, civil and administrative acts in the period between 8 May
1945 (and in the case of Jewish communities from 2 November 1938) and 1 January 1990,
provided such acts contradicted the principles of democratic society and the guiding prin-
ciples of human rights guaranteed by the relevant international legal documents, particu-
larly the UN Charter.”

The authorised entities in Slovakia whose right to restitution of their former property was
recognised were those churches and religious societies that were registered in accordance
with Slovak law and were based in Slovakia. The responsibility towards legitimately claimed
property was first and foremost placed with the state and legal entities governed by public
law and in certain cases also with individuals. Certain facilities of public benefit (cemeteries,
cottage settlements, sports facilities, etc.), plots of land that were built upon following trans-

17 JAGER, Petr: Was the “enumeration act”, Act No. 298/1990 Coll., also a final word in the restitution for churches? IPES zpravodaj
1/2007, p. 6.

8 Article 3, Section 1, of Act No. 92/1991 Coll., on the Conditions of Transfer of State Owned Property to Other Persons; Article
29 of Act No. 229/1991 Coll.,, on the Regulation of Ownership in Relation to Land and Other Farming Property (Land Act).

9 Cf. Article 1, Section 1, of Act No. 282/1993 Coll.
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fer into state ownership and church registers, were excluded from restitution.

A foreclosure period of 12 months from the Slovak general restitution law coming into
effect was set for lodging claims; the cut-off date was thus 31 December 1994. The actual
process of restitution of former church movable property and real estate was as follows: the
eligible entity, i.e. the church or religious society, sent a written summons to the liable party
specifying the items being claimed. If no agreement on the release of the items was con-
cluded between the beneficiary and the liable party within a deadline of 90 days, the claim
was decided in court and a relevant petition had to be delivered to the court within 15 months
of delivery of the summons to the liable party.

4.3. Czech Republic

Of all the Visegrad Four countries the Czech Republic took the fewest steps to resolve the
issue of church restitutions, whereas it undertook by far the most attempts at a “final word in
restitution”. Elements that played an unfortunate role in the issue of church restitutions not
being brought to a close in the Czech Republic even 20 years after the fall of the communist
system were, firstly, the primordial and negative stereotypes of religion and churches inher-
ited from the past (in this respect people even talk about the “historic religious trauma of
Czech society”®”) and, secondly, the fear of growth of the influence of churches and religious
societies (especially the largest: Catholic church) - not only from the socio-political perspec-
tive but also from the economic perspective.?!

Considering that after 1992, when the general restitution law was not passed, the Czech
state showed no special interest in resolving the restitution claims of ecclesiastical legal enti-
ties, in the first half of the 1990s some of them decided to claim property unlawfully confis-
cated from them under general (i.e. not special) legal regulations by filing civil petitions to
determine property rights.?? In practice this meant “resolving every individual case in
court,”? which was, of course, considerably demanding and unsystematic.

Initially, it seemed that this approach (which I would label “concealed restitution”) could
help at least a certain circle of ecclesiastical legal entities to get back their former property
that had been seized by totalitarian powers. Jurisprudence also took a positive stance to-
wards it*, as did judicial power at first, but a turning point came in 1997. At that time the Su-
preme Court of the Czech Republic, using the “silentio legis” argument, deduced in one of its
verdicts that “entities entitled under the enumerative restitution laws from 1990-1991 to the
restitution of property specified in the annex to that law are not eligible to exercise the prop-
erty right to any property that had been taken away from orders and congregations during
state control of the property of churches and religious societies but was not listed in the an-
nex to that law.”> Thus, attempts by ecclesiastical legal entities, in the face of the Czech law-
makers‘ long-term and deliberate passivity towards church restitutions to claim their rights
per curiam, were condemned to failure by this decision. The Supreme Court has remained
faithful to its interpretation right up until the present day. Over time, a similar stance has also
been adopted by the Constitutional Court of the Czech Republic, although originally this was
not the case.?

A further attempt to obtain a certain, albeit small, redress of tortuous property-law relations
in at least some cases between the state on the one hand and a small circle of ecclesiastical legal
entities on the other took place in the Czech Republic in 1996-1998. On 25 September 1996
the Czech Government passed Decree No. 498, on free-of-charge transfer of defined real

20 REKTORIK, Jaroslav: Economic Dimension of Christianity and Churches - The Position in the Czech Republic. Brno, Masaryk

University 2000, pp. 126-127.

Cf. VLK, Miloslav: Preface to Overview of Negotiations Between the State and Churches in 1990-2000. Prague, Secretariat of
the Czech Bishops' Conference 2001, p. 2.

HRDINA, Antonin Ignic: The Case of the Cathedral. in: Revue cirkevniho priva 3/20006, p. 206.

HRDINA, Antonin Igndc: The Church Restitutional Exclamation Mark. http://spcp.prf.cuni.cz/12/hrdina.htm (1 May 2009).

i Cf. BICOVSKY, Jaroslav: The Problem of Returning Church Property after November 1992. Privni praxe 9/1993, p. 529-536.

> Cf. Supreme Court of the Czech Republic, 3 Cdon 404/96. )

Constitutional Court of the Czech Republic, IV US 298/05; Constitutional Court of the Czech Republic, P1. US-st. 22/05.

2

NN N NN
88 E &R

17



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

estate to ecclesiastical legal entities in order to alleviate certain property injustices caused
to those entities. The restitutions were supposed to apply primarily to certain buildings
and land, but under no circumstances to the “release of property capable of financially se-
curing churches.”?’

In 1997-1998 the Czech Government gradually expressed agreement with the free-of-
charge transfer of precisely specified state-owned property to a particular ecclesiastical legal
entity (a bishopric, order, congregation, local Jewish community, parish, canonry, religious
society, etc.). However, overall this represented an insignificant portion of former church
property. Another weak point was that the basic parameters were not set by law or by gener-
ally binding regulations issued based on legal authority also for its implementation,* but
merely by government resolutions.

In 2008 it seemed that the Czech state‘s alarming, long-term inertia towards the issue of
alleviating injustices caused to churches and religious societies during the communist re-
gime - practically tantamount to a complete denial of justice - might come to an end. Under
the leadership of Mirek Topoldnek the Czech Government elaborated an appropriate pro-
posal, combining elements of general restitution law and financial compensation, and sub-
mitted it to the Chamber of Deputies of the Czech Parliament. The former method was to
apply primarily to real estate that had formerly belonged to orders and congregations, espe-
cially those for which economic activities are one of the pillars of their spirituality (Premon-
stratensians, Augustinians, Knights of the Cross, Benedictines). Apart from the actual return
of certain immovable and movable assets, the draft Czech church property settlement bill
also embraced financial compensation to churches and religious societies for their former
property that would not be returned by the state or that could no longer be surrendered.
That property was valued at an estimated CZK 83 billion and was to have been paid out over
a relatively long period of 60 years at an interest rate of 4.85% per annum. That amount was
to have been divided among individual churches and religious societies, with the largest of
those (i.e. the Roman Catholic Church) to receive 83% of the total amount of money desig-
nated for compensation.

Besides reinstatement and financial compensation, the Czech draft church property set-
tlement legislation of 2008 also anticipated a transition period during which it was to be
made possible for churches and religious societies to “adapt themselves - after almost
60 years of continued proprietary dependence on the state - to a new economic situation
where the state no longer directly finances the clergymen of churches and religious socie-
ties nor does it contribute to the reimbursement of costs.”? This was supposed to be a pe-
riod of 20 years, whereby during the first year the state contribution was to be equal to “the
amount of the financial contribution provided to registered churches and religious socie-
ties under Act No. 218/1949 Coll., on the State Economic Support of Churches and Reli-
gious Societies, as amended, in the last calendar year preceding the day the law came into
effect,”®® and was to diminish each year by 5% of the amount paid out in the first year of the
transition period.

Owing to the distribution of power in the Chamber of Deputies of the Czech Parliament
(i.e. as at 11/6/2009), the fate of the draft bill has not been decided to this day. The Czech
state continues to build on the rotten foundations of old injustices, artificially prolongs the
legal uncertainty of churches and religious societies, blocks a considerable volume of prop-
erty that could be used to prosper the economy and, naturally, continues to participate
significantly in ensuring the functioning of churches and religious societies, including the
remuneration of clergymen.*
2’HRDINA#pinIgn:’lc: State and Church Relations in the Czech Republic in 1990-1999. Prague, Eurolex 2007, p. 35.

28 Cf. PRUCHOVA, Ivana: Restitution of property under the Land Act. Prague, C. H. Beck 1997, p. 52.
2 Explanatory report to Article 17 of the draft church property settlement bill.
30 Cf. Article 17, Section 1, of the draft church property settlement bill.

3 Cf. Chamber of Deputies of the Czech Parliament 200-2009, stenographer‘s transcript from the 30th session on 29 April 2008
(address by Member of Parliament Petr Bratsky).
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“With respect to church restitutions, only the restitution of Arianised Jewish property has
so far been brought to a satisfactory conclusion in the Czech Republic by way of a special law
passed in 20007%2 (No. 212/2000 Coll.). This, however, did not concern alleviation of proper-
ty injustices caused during the communist era, but rather during the Nazi occupation.

5. Conclusion

After 1989, churches and religious societies from Central and Eastern European countries
that became part of the Eastern Bloc after the Second World War were confronted with en-
tirely new problems that they were inadequately prepared to resolve. Once again, they had to
define their relationship with the state (return of property, religious education, financing),
find their position in an environment of cultural pluralism and deal with the burdens of the
past.® Individual Eastern Bloc countries that, up until 1989, had attempted to liquidate
churches and religious societies or at least minimise their influence, also had to set new
boundaries in the form of individual and collective rights and decide at least on partial settle-
ment of tortuous property-law relations between temporal and spiritual powers.

It would seem that when it comes to the restitution of church property in the post-com-
munist states of Central Europe that joined the EU in 2004, a certain discernible trend applies
- the further we move along the time axis away from 1989, the greater difficulty there is in
resolving this problem. Restitution laws pertaining to former church assets were passed in
the individual Visegrad Four countries during the period of post-revolutionary euphoria and
its gradual abatement, i.e. within approximately the first ten years following 1989. If settle-
ment of property injustices caused by the communist regime did not come about within this
relatively suitable time when “religion, as the antithesis of communism, was fashionable”3
and when Christian churches looked forward to receiving the well-deserved respect of most
of society for not co-operating (with a few exceptions) with the totalitarian system, then
presumably this will now not happen at all or will happen only under an exceptionally fa-
vourable political constellation. The reason is beyond doubt a sociological one: in Europe we
are currently witnessing a progressive abandonment of Christianity. This secularisation has
many faces, from reduced membership of Christian churches, through gradual disappear-
ance of traditional Christian-Jewish values, to verbal attacks on the doctrines of Christian
churches and their representatives.

The country that did the best job after 1989 of settling property injustices caused to
churches is in my opinion Hungary. Not only did it comprehensively resolve to return that
part of the property of ecclesiastical legal entities, which had been confiscated by the com-
munists, to the original owners until 1997, but it also successfully set up a system for financ-
ing the activities of churches and religious societies, which thus ceased to be entirely de-
pendent on public resources. Thus, the Hungarian model is “testimony to the fact that even
in such a delicate area as that of property the issues surrounding relations between the
church and the state can also - as long as there is the political will to do so - be resolved to
the satisfaction of both contractual parties today.”*> A whole range of methods - general res-
titution law, the enumerative method, an international treaty with the Holy See and financial
compensation - were used flexibly.

Poland and Slovakia follow closely behind Hungary. The political representatives of these
states have already (albeit not completely) taken the most important steps towards achieving
a desirable new model for settlement of relations between the state and the church. In Po-
land, some claims made by a certain circle of ecclesiastical legal entities (Catholic orders and
congregations) still remain to be resolved, while in Slovakia the system of direct state aid for

32 PRIBYL, Stanislav: Financing of Churches and Religious Societies in the Czech Republic and its Slovak Inspiration. in: Pravnik
5/2008, p. 533.

3 Cf. BIRNSTEIN, Uwe et al.: Chronicle of Christianity. Prague, Fortuna Print 1998, p. 445.

3 DOBSZAY, Janos. Church Property Restitution in Accordance with the Constitution. in: Pravnik 4/1999, p. 365.

3 HRDINA, Antonin Ignic. Texts for Study of Confessional Law I. Europe and USA. Charles University 20006, p. 268.
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the operation of central ecclesiastical bodies and for the salaries and social security of clergy-
men remains in place®® and has one fundamental virtue - it works.?”

It is no coincidence that in Poland, Hungary and Slovakia most of the population (some-
times overwhelmingly so) is made up of believers, or to be more precise, members of the
Catholic Church, whose restitution claims are the largest.’® Naturally, this factor tends to be
borne in mind when deciding church legal matters. In this respect those countries differ
greatly from the Czech Republic, where “the strongest irreligiousness and non-denomina-
tionality occurred”® - In 2001 only 27% of the population belonged to the Catholic church.
Apart from adopting two enumeration acts that helped to revive monastic life at the begin-
ning of the 1990s, the Czech Republic has taken rather a dismissive position on the issue of
church restitutions. Two proposals to adopt general restitution law (1992, 2008) were swept
off the table. Other options, e.g. executive issue of property or seeking justice per curiam,
were disabled early on. It is difficult to anticipate when this situation will change, but clearly
this will not happen in the foreseeable future. Nevertheless, “without resolving restitution (at
least in the case of the Catholic church), a fair-minded change in the current financing sys-
tem, which brings with it a significant economic reliance of the church on the state, can
hardly be counted on.”

Verbal deprecation of the crimes committed by the communist regime, including those
committed in respect of churches and religious societies, thus continues to contrast sharply
with the petrification of property injustices caused to them by that regime.? There are no
rational reasons for sustaining this status quo: co-operation between the Czech Republic and
churches in other areas is problem-free and individual and collective religious laws are cur-
rently working well.

36 PRIBYL, Stanislav. Studies in Confessional Law. Brno, L. Marek 2007, p. 202.

37 PRIBYL, Stanislav. Studies in Confessional Law. Brno, L. Marek 2007, p. 220.

3 Percentage of Catholics in the population according to the latest census (year shown in brackets):

Hungary - Roman Catholic Church 51.9%; Greek Catholic Church 2.6% (2001);

Slovakia - Roman Catholic Church 68.9%; Greek Catholic Church 4.1% (2001);

Poland - Roman Catholic Church 89.8%; Greek Catholic Church 0.3% (2002).

KONICEK, Jifi. Modus vivendi in the History of Relations Between the Holy See and Czechoslovakia. Olomouc, Spole¢nost pro
dialog statu a cirkve 2005, p. 288.

HRDINA, Antonin Ignic: Religious Liberty in the Laws of the Czech Republic. Prague, Eurolex 2004, p. 204.

cf. HRDINA, Antonin Ignac: Texts for Study of Confessional Law III. Czechoslovakia. Prague, Karolinum 2006, p. 300
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Majetkové vyrovnani statu s cirkvemi a nabozenskymi
spole¢nostmi v Ceské republice!

Jakub Kriz

1. Historicky uvod

Dne 25. inora 1948 doslo k vyvrcholeni postupného procesu, v jehoz disledku pievzala
moc v Ceskoslovenské republice komunisticka strana. Komunistick4 strana Ceskosloven-
ska, kterd zastavala v totalitnim stité vedouci ulohu, se tak v letech 1948-1989 stala zodpo-
védnou ,za programové niceni tradicnich hodnot evropské civilizace, za védomé poruso-
vani lidskych prdav a svobod, za mordlni a hospoddisky upadek provdzeny justicnimi
zlociny a terorem proti nositelitm odliSnych ndzori, nahrazenim fungujiciho trzniho hos-

poddistvi direktivnim rizenim, destrukci tradicnich principit viastnického prdva, zneuzi-

vdanim vychovy, vzdéldvdni, védy a kultury k politickym a ideologickym ticelitm, bezo-
hlednym nicenim prirody“?

Cilena a systematicka destrukce vlastnického prava se nevyhnula ani cirkvim a naboZen-
skym spole¢nostem.> Komunisticky rezim spatfoval v cirkvich a v jejich hospodarské sobé-
stacnosti prekdzku pfed totalizaci spole¢nosti. Jak uvadi dobova literatura: , NdboZenstvi
a cirkve jsou tak v kazZdém ohledu - ideologickém a organizacnim - negativnim dédic-
tvim vykoristovatelské spolecnosti a cirkve navic aktivnim nositelem odporu porazenych
trid. Konflikt mezi nimi a revolucni stdini moci je pak nevyhnutelny, protoZe stdt proti
nim jen uplatiiuje svoji tiidné potlacovatelskou funkci.

Od pocitku, kdy komunisticky rezim uchvitil moc ve stité, dochdzelo k odnimani majet-
ku. Délo se tak na zdkladé aplikace pravnich norem z doby pred rokem 1948 anebo na zakla-
dé nové pfijatych zakont ¢i podzakonnych predpisi®. Majetek cirkvi byl v fadé pfipada ode-
jmut rovnéZz na zaklad¢€ opatfeni provedenych mimo ramec tehdy platnych pravnich pfedpisa
nebo v pfimém rozporu s nimi. Proti témto mocenskym zisahtim do vlastnickych prav nabo-
Zenskych subjektd neexistovala Zadna ucinna pravni ochrana v soudnim ¢i spravnim fizeni,
nebot totalitni stat vyuZival soustavu téchto orginu jako prostredek k represi a potlacovani
naboZenské svobody.

Je tfeba zduraznit, Ze komunisticky rezim nikdy nepochyboval o tom, Ze majetek, ktery cirk-
vim odnimi, je jejich plnohodnotnym vlastnictvim.” V socialistické pravni terminologii bylo cir-
kevni vlastnictvi zahrnuto do pojmu soukromého vlastnictvi® byt ojedinéle mu byla pfifknuta
ochrana jako vlastnictvi socialistickému.’

! Tato stat vznikla pfepracovinim jiz publikovaného ¢linku KRIZ, Jakub. Der vermogensrechtliche Ausgleich zwischen dem Staat
und den Kirchen in der Tschechischen Republik. Kirche & Recht : Zeitschrift fiir die kirchliche und staatliche Praxis. 2008,
Jahrg. 14, N. 2/2008, s. 270-275

Viz preambule zikona ¢. 198/1993 Sb., o protipravnosti komunistického rezimu

V Ceském konfesnim pravu se tradi¢né pouZiva pojem ,cirkve a niboZenské spolecnosti®, ktery oznacuje vSechny formy organi-
zovaného nabozZenstvi. Pro zjednoduseni budeme naddle pouZivat pouze pojem ,cirkve*. _
KINDL, Vladimir. K nékterym aspektiim privniho postaveni cirkvi v obdobi piedchodu od kapitalismu k socialismu v Cesko-
slovensku. In CERNY, Pavel (ed.). TFicet pét let cirkevnich zdkonii v CSSR: Vybér studii a cldnkii k 35. vyroci schvdleni zdkonii
¢ 217 a 218/1949 Sb.. 1. vyd. Praha: Horizont, nakladatelstvi Socialistické akademie CSSR, 1985. 5. 60-119.

Napf. zikon €. 142/1947 Sb., o revisi prvni pozemkové reformy. Tento zikon byl pfijat demokraticky zvolenym Narodnim shro-
mazdénim v dobé€ nastupujici totality, aviak pfed 25. inorem 1948. Jeho aplikace v praxi viak byla proviadéna aZ po 25. inoru
1948.

Napf. zikon ¢. 46/1948 Sb., 0 nové pozemkové reformé

K tomu srov. KINDL , Milan. Mald poznamka k majetku cirkvi. Pravni rozhledy. 1997, ¢. 7, s. 368; HRDINA, Antonin, KAVKA,
Jan. Jesté o fadech, rytifich a pravu. Prdvni rozhledy. 1999, ¢. 2, s. 78. Socialistickd judikatura se k této otdzce vyjadfila napf.
ve stanoviscich Nejvy$siho soudu CSR sp. zn. Cpj 166/66 a sp. zn. NsC 79/67 nebo Nejvyssiho soudu CSSR sp. zn. Cpfj 82/82.
Socialistické pravo rozliSovalo riizné druhy vlastnictvi: (1) socialistické spolecenské vlastnictvi (v ¢lenéni na stitni vlastnictvi,
druZstevni vlastnictvi a vlastnictvi jinych socialistickych organizaci), (2) osobni vlastnictvi a (3) soukromé vlastnictvi. Tyto
druhy vlastnictvi byly pravnim fddem preferoviny v rozdilné mife a byla jim poskytovina rozdilnd ochrana. Z dobové literatury
podrobnéji rozpracovavajici formy vlastnictvi za socialismu jmenujme napi. KRATOCHVIL,Zden¢k a kol. Nové obcanské privo.
1. vydani. Praha : Orbis, 1965.

A to v dusledku ust. § 10 zikona ¢. 218/1949 Sb., o hospodaiském zabezpeceni cirkvi a niboZenskych spole¢nosti stitem, podle
kterého stit dozird na majetek cirkvi a niboZenskych spolecnosti a Ze ,zcizeni nebo zavazeni“ jejich majetku vyzaduje pfedcho-
ziho souhlasu stitni spravy.
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Cirkve byly zbaveny veskeré materidlni a finan¢ni zakladny a byly na zakladé zakona o hospodar-
ském zabezpeceni cirkvi stitem' odkdziny vyhradné na pfijmy ze stitniho rozpoctu. Tento zakon
umozioval vznik a prohloubeni pfimé ekonomické zavislosti cirkvi na stitu a vykon kontroly a re-
prese, a to mj. prostfednictvim institutu statniho souhlasu k vykonu duchovenské cinnosti.

Odejmuti majetku cirkvim nebylo jedinou zavrZenihodnou praktikou, které se komunis-
ticky rezim na cirkvich dopoustél. Tento reZim se nezdrihal pachat justi¢ni vrazdy, ptistupo-
val k pfimym fyzickym likvidacim. Ve vykonstruovanych procesech odsuzoval cirkevni pfed-
stavitele k mnohaletym tresttim, byla cilené potlacovana naboZenska svoboda a likvidovana
a omezovana ¢innost naboZenskych instituci na vSech arovnich.

2. Otazka restituci cirkevniho majetku po roce 1989

Otazka restituci cirkevniho majetku zacala byt feSena vzapéti po demokratické revolu-
ci v listopadu 1989. V roce 1990 a 1991 prijalo Federalni shromazdéni tzv. vyctové zako-
ny'!, kterymi byly do vlastnictvi nékterych pravnickych osob Cirkve fimskokatolické na-
vraceny nékteré soubory nemovitosti (jednalo se zejména o budovy klaSterd, nikoli
o hospodarské pozemky). Smyslem predpisu bylo umoznit feholnim fadtim a kongrega-
cim obnoveni jejich ¢innosti jesté pfed pfijetim obecného restitu¢niho zikona, kterym
méla byt otdzka piivodniho majetku cirkvi vyfeSena komplexné. Obecny restitu¢ni pied-
pis byl skutec¢né€ navrzen, jeho schvaleni v roce 1992 zabrdnila slovenska ¢ast Snémovny
niroda Federdlniho shromazdéni.

Po rozdéleni Ceskoslovenska dochizelo v Ceské republice k ¢asteénému navriceni
majetku cirkvim v letech 1996 az 1998 tzv. exekutivni cestou, tj. pfevodem majetku na za-
kladé rozhodnuti vlady. Timto zptisobem bylo vydino malé mnoZstvi nehospodaiského
- vétSinou kultovniho, pastora¢niho - majetku.

Po roce 1998 byly zapocaty prace na feSeni majetkového narovnani formou tzv. vycto-
vého zikona, ktery by obsahoval vycet v§ech individudln€ urc¢enych nemovitosti, které se
vydavaji. V prvni fazi bylo zamysleno vydavat kultovni objekty. Mnohé statni instituce po-
ukazovaly na neredlnost takového planu; nesouhlasily s nim ani nékteré cirkve. Ani nésle-
dujici pokusy z let 2004 a 2005 nebyly uspésné a otazka napravy nékterych majetkovych
kfivd zptisobenych cirkvim a nabozZenskym spole¢nostem v dob¢€ nesvobody je tak stile
nevyfeSena.

Jednim z duasledkli nevyfeSené napravy majetkovych kfivd je skutec¢nost, Ze i nadile
zistava v ucinnosti § 29 zdkona o pudé, podle kterého: ,Majetek, jehoz privodnim viast-
nikem byly cirkve, nabozZenské rdady a kongregace, nelze pirevddeét do viastnictvi jinym
osobdm do prijeti zdkonii o tomto majetku > Blokace téchto majetkti zptisobuje ziavaz-
né problémy, a to zejména méstiim a obcim, kde je v nékterych pripadech zcela znemoz-
néna individudlni bytova i podnikatelska vystavba, anebo dochazi ke zhorSovani technic-
kého stavu nemovitosti apod.

DalSim dutsledkem nefeSenych cirkevnich restituci je zptsob financovani cirkvi sta-
tem. Nadile ztstava v platnosti zakon ¢. 218/1949 Sb., ktery byl pfijat v raimci perzekuce
cirkvi. Po roce 1990 byl zikon novelizovin za i¢elem odstranéni represivnich ustanoveni,
hlavni zdsady financovani vSak zuastaly zachovany.

3. Navrh koali¢ni vlady (2007-2009)

3.1 Proces vzniku ndvrhu zdkona

Zakladem pro pfipravu majetkového vyrovnini mezi stitem a cirkvemi se stalo progra-
mové prohlaseni vlady premiéra Mirka Topolanka, které stanovi: ,Vliada podpofi cirkve
a naboZenské spolecnosti pfi plnéni jejich nezastupitelné tlohy v posilovani moralnich
m, o hospodarském zabezpeceni cirkvi a naboZenskych spole¢nosti stitem
' Zakon ¢. 298/1990 Sb., o upravé nékterych majetkovych vztaht feholnich fada a kongregaci a arcibiskupstvi olomouckého,

ve znéni zakona ¢. 338/1991 Sb.
12§ 29 zakona ¢. 229/1991 Sb., o tpravé vlastnickych vtahii k pidé a jinému zemédélskému majetku.
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a duchovnich hodnot v Zivoté Ceské spole¢nosti. Vldda bude usilovat o dofeseni vztahti mezi
stitem a cirkvemi a nidboZenskymi spole¢nostmi, véetné mezinarodni smlouvy mezi Ceskou
republikou a Svatym stolcem. Zahaji pfipravu novely zakona o cirkvich a naboZenskych spo-
le¢nostech, které povaZuje za nezastupitelnou a obohacujici soucast spole¢nosti.“!

Vlada ztidila ,, Komisi pro narovndni vztahu mezi stdtem a cirkvemi a ndbozenskymi
spolecnostmi“'* ve slozeni: ministr kultury, ministr financi, ministr zemédélstvi, ministr
zahrani¢nich véci, ministryné, v jejiZ pusobnosti jsou lidska prava a nirodnostni menSiny
a mistopiedsedkyné Poslanecké snémovny Parlamentu Ceské republiky. Tato komise pfi-
pravila pod vedenim ministra kultury navrh zdkona, ktery nasledné predlozila k projedna-
ni vladé. Navrh zakona byl pfipravovan na bazi spoluprace s reprezentacemi cirkvi.

3.2 Predstaveni principti navrhované upravy

Pripraveny navrh kombinuje prvky naturalni restituce formou obecného restitu¢niho
zakona a paus$ilni finan¢ni nahrady za nevydavany majetek. Vychazi z nasledujicich princi-
pt: (1) Naturalni vydani hospodarského i nehospodarského majetku je umoZznéno fehol-
nim fadim a kongregacim Cirkve fimskokatolické. (2) Ostatnim ¢astem Cirkve fimskokato-
lické (tj. diecézim, farnostem apod.) a dalSim cirkvim je umoznéno vydani majetku pouze
v pfipadé majetku kultovniho a jiného nehospodarského majetku. (3) Zbyly ptvodni cir-
kevni majetek se nevydavi,; jednotlivé cirkve za néj obdrzi pausilné urcenou financéni na-
hradu ve vy$ 83 mld. K¢ (tj. cca 3,3 mld. EUR). Tato finan¢ni ndhrada se bude vyplicet
po dobu 60 let za souc¢asného uroceni ve vysi 4,85 % p.a.

Osobami povinnymi vydat majetek v naturdlni restituci jsou pouze stit a stitni organiza-
ce, nikoliv fyzické osoby, osoby pravnické soukromého priava ¢i obce a kraje.

Soucdsti navrhu zakona je i zptisob ukonceni stitniho financovani plati duchovnich.
Prispévek stitu na ¢innost cirkvi bude kazdym rokem o 5 % klesat, aZ po 20 letech piesta-
ne byt vyplacen. Finan¢ni podpora cirkvi ve vefejné€ prospésnych oblastech jejich ¢innos-
ti (8kolstvi, zdravotnictvi, socialni sluzby apod.) tim dot¢ena neni.’

3.3 Projedndvdni navrhu zdkona v Poslanecké snémouvné Parlamentu CR

Vlada schvalila navrh zakona dne 2. dubna 2008 a nasledné€ jej pfedloZila k projednani
v Poslanecké snémovné Parlamentu CR. Jedndni o niavrhu zdkona v prvnim ¢teni ukdzalo,
Ze vladni navrh zdkona nemd podporu opozice a dokonce ani nékterych koali¢nich po-
slancti. Navrh sice nebyl zamitnut ani vracen k pfepracovani, za podpory tfech koali¢nich
poslanct v§ak doslo k pferuseni a odro¢eni projednani.'

V reakci na patovou situaci zfidila Poslaneckd snémovna Docasnou Romisi pro reseni
majetkovych otdzek mezi stdtem a cirkvemi a ndbozZenskymi spolecnostmi,"” které ulo-
zZila do 31. prosince 2008 predlozit stanovisko k vlidnimu ndvrhu zdkona a navrh vécného
feSeni majetkovych otazek mezi stitem a cirkvemi a naboZenskymi spolec¢nostmi. V komi-
si byli zastoupeni jak poslanci vladni koalice, tak opozi¢ni poslanci.

Oproti pavodnimu plinu byl mandat docasné komise prodlouzen do bfezna 2009. Ko-
mise v prubéhu téméf jednoho roku své priace provéfila celou fadu podkladi slouzicich
pro vypracovani vladniho navrhu ziakona. Na své druhé schtizi pfijala komise usneseni, Ze
,souhlasi s tim, Ze ma byt cirkvim a ndboZenskym spolec¢nostem vydano a nahrazeno to, co
vlastnily nebo mély vlastnit k datu 25. inora 1948“.!® V kontrastu s tim v$ak byla price do-
¢asné komise ukoncena usnesenim, ve kterém doporucuje Poslanecké snémovné vladni

'3 Programové prohldSeni vlddy, dostupné z www: http://www.vlada.cz/scripts/detail.php?id=20840

4 Viz usneseni Vlady CR ze dne 30. kvétna 2007 ¢. 597

5 Plny text ndavrhu zikona v&etné diivodové zpravy (snémovni tisk ¢. 482) je k dostupny z www:
http://www.psp.cz/sqw/text/tiskt.sqw?O=5&CT=482&CT1=0

16 3(). schiize, hlasovani ¢. 129, 29. dubna 2008, 20.22 hod., podrobnosti viz http://www.psp.cz/sqw/hlasy.sqw?G=47230

Usneseni Poslanecké snémovny ¢. 808 ze 32. schiize (5.volebni obdobi, 2008)

Zapis ze 2. schlize Docasné komise pro feSeni majetkovych otidzek mezi stitem a cirkvemi a niboZenskymi spole¢nostmi ze dne

22. ¢ervence 2008. Dostupné z www: http://www.psp.cz/sqw/text/text2.sqw?idd=53433.
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navrh zamitnout a vyvolat nova jednani s cirkvemi. Toto usneseni bylo pfijato na zavérecné
schuzi komise, ktera se uskutecnila 26. biezna 2009."

4. Zavér

PfestoZe od zmény rezimu uplynulo témérf 20 let, otazka ptivodniho majetku cirkvi zlsta-
va stile nedofeSenou a zlstiava bolestnou pfipominkou neochoty politické reprezentace vy-
pofidat se s totalitni minulosti Ceské republiky. Koali¢ni vlida Mirka Topolinka ucinila
po mnoha letech nefeSeni situace prvni vazné minény pokus o majetkové vyrovnini stitu
s cirkvemi. PfedloZeny navrh je kompromis, ktery se snazil vyjit vstfic i vzijemné protichud-
nym zajmuim zacastnénych stran, a jako kompromis trpi mnoha nedokonalostmi. MoZné€ za-
mitnuti navrhu zpasobi daldi odklad feSeni problému a tim sniZi pravdépodobnost jeho bu-
douciho uspésného vyfeSeni. Dlisledky soucasné situace jsou jednoznacné negativni, a to jiz
nikoliv pouze pro cirkve. Do pozice poSkozenych se dostaly i obce a kraje, jejichz rozvoj je
omezen v duasledku blokac¢niho ustanoveni zakona o pudé, ale i dalsi fyzické a pravnické oso-
by, které€ trpi nejistotou ohledné€ pravniho stavu ptivodniho cirkevniho majetku.

 Text usneseni komise z 26. bfezna 2009: Docasnd komise pro feSeni majetkovych otdzek mezi stdtem a cirkvemi a ndbozen-
skymi spolecnostmi doporucuje Poslanecké snémovné zamitnout ndvrh zdkona o majetkovém vyrovndni s cirkvemi
a ndbozenskymi spolecnostmi (snémouvni tisk ¢ 482). Docasnd komise pro feSeni majetkovych otdzek mezi stdtem
a cirkvemi a ndbozZenskymi spolecnostmi navrhuje Poslanecké snémouvné doporucit vlddeé, aby zahdjila nové kolo jed-
ndni s cirkvemi a ndboZenskymi spolecnostmi s cilem najit takovy zpiisob narovndni, ktery bude objektivné a pro-
kazatelné vychdzet z hodnoty byvalého majetku cirkvi a ndboZenskych spolecnosti, ktery tyto vlastnily k 25. 2. 1948.
Dostupné z www: http://wWww.psp.cz/sqw/text/text2.sqw?idd=54405.
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Property Settlement between the State and Churches and Reli-
gious Societies in the Czech Republic!

Jakub Kriz

1. Historical introduction

25 February 1948 saw the culmination of a gradual process leading to the communist
party taking power in the Czech Republic. The Communist Party of Czechoslovakia, which
played aleading role in the totalitarian state, thus become responsible in the period spanning
1948-1989 for “institutionalised destruction of the traditional values of European civilisa-
tion; conscious violation of human rights and freedoms; moral and economic decline ac-
companied by judicial crimes and terror against those bearing different opinions; the re-
Placement of a functioning market economy with directive management; the destruction of
the traditional principle of ownership rights; the abuse of education, science and culture for
political and ideological reasons; and careless destruction of nature”.>

The targeted and systematic destruction of ownership rights also affected churches and
religious societies.> The communist regime saw churches and their economic self-sufficien-
cy as an obstacle to the totalisation of society. As literature from the time states: “Religion and
churches are thus in every respect - ideological and organisational - a negative legacy of an
exploitative society, with churches further being the active carrier of aversion to the defeated
classes. The conflict between them and the revolutionary state’s authority is then inevitable,
because the state is only applying to them its class-oppressing function.”™

Right from the start of the communists’ seizing power, property began to be confiscated.
This took place on the basis of application of legal norms from the period prior to 1948° or
on the basis of newly adopted laws or by-laws®. Church property was often confiscated also
on the basis of measures implemented outside the framework of then-valid regulations or in
direct violation of them. No effective legal protection through court or administrative pro-
ceedings existed against those violations of the ownership rights of religious entities, as the
totalitarian state used the system to repress and oppress religious freedoms.

It needs to be stressed that the communist regime never questioned the fact that the prop-
erty it was confiscating from the churches was in full-fledged ownership of those entities.”
In socialist legal terminology, church property was covered by the term private ownership,?
although here and there that property was given protection as socialistic property.’

! This essay is based on an already published article by KRIZ, Jakub. Der vermogensrechtliche Ausgleich zwischen dem Staat und
den Kirchen in der Tschechischen Republik. Kirche & Recht : Zeitschrift fiir die kirchliche und staatliche Praxis. 2008, Jahrg.
14, N. 2/2008, pp. 270-275.

See preamble to Act No. 198/1993 Coll., on the Illegality of the Communist Regime.

Czech confessional law traditionally uses the term “churches and religious societies”, which identifies all forms of organised
religion. For the sake of simplicity, only the term “churches” will be used.

KINDL, Vladimir. On some aspects of the legal standing of churches in the period of transition from capitalism to socialism in
Czechoslovakia. In CERNY, Pavel (ed.). T¥icet pét let cirkevnich zdkonit v CSSR: Vybér studii a cldnkii k 35. vyroci schvdleni
zdkonil ¢. 217 a 218/1949 Sb.. 1+ edition. Prague: Horizont, nakladatelstvi Socialistické akademie CSSR, 1985. pp. 60-119.

E.g. Act No. 142/1947 Coll., on the Revision of the First Property Reform. This legislation was adopted by the democratically
elected National Assembly at the time when totalitarianism began to take hold, but still before 25 February 1948. It was, howe-
ver, not put into practice until after 25 February 1948.

E.g. Act No. 46/1948 Coll,, on the New Property Reform.

Compare to KINDL , Milan. Mald poznamka k majetku cirkvi. Prdvni rozhledy. 1997, No. 7, p. 368; HRDINA, Antonin, KAVKA,
Jan. Jesté o fadech, rytifich a pravu. Prdavni rozhledy. 1999, No. 2, p. 78. The socialist judicature addressed this issue e.g. in opi-
nions issued by the Supreme Court of the Czechoslovak Republic, file No. Cpj 166/66 and file No. NsC 79/67, or by the Supreme
Court of Czechoslovak Socialist Republic, file No. Cpfj 82/82.

Socialist law differentiated between various forms of ownership: (1) socialist collective ownership (divided up into state
ownership, cooperative ownership, and ownership by other socialist organisations); (2) personal ownership; and (3) private
ownership. These types of ownership were given different levels of preference under the law and enjoyed different levels of
protection. Of the literature of that time that elaborates in more detail on the various forms of ownership under socialism I can
mention e.g. KRATOCHVIL, Zdenék et al. Nové obc¢anské pravo. 1* edition. Prague: Orbis, 1965.

This in consequence of Section 10 of Act No. 218/1949 Coll., on State Economic Support of Churches and Religious Societies, pur-
suant to which the state oversees property belonging to churches and religious institutions, and that “the disposal or encum-
brance” of their assets requires the prior consent of the public administration.
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Churches had all of their material and financial resources confiscated and became en-
tirely dependent on revenue from the state budget under the Act on State Economic Support
of Churches. This legislation encouraged the creation and expansion of direct dependence
of churches on the state as well as control and repression in part through the requirement to
obtain the state’s consent to perform religious activities.

Confiscation of church property was not the only contemptible practice on the part of
the state towards churches. The regime did not hesitate to carry out judicial murders, acced-
ing to direct physical liquidation. In fabricated trials, it condemned church representatives to
long prison sentences, religious freedoms were intentionally suppressed, and the activities of
religious institutions were liquidated or restricted at all levels.

2. Restitution of church property after 1989

Restitution of church property began to be addressed immediately after the democratic
revolution of November 1989. In 1990 and 1991 the Federal Assembly adopted the so-called
enumerative laws'’, under which certain assets (namely monastic buildings but not their as-
sociated agricultural land) were returned to some Roman Catholic Church legal entities. The
purpose of this was to allow religious orders and congregations to renew their activities in
advance of the adoption of general restitution legislation, which was to address comprehen-
sively the issue of original church property. The general restitution legislation was indeed
drafted, but its adoption in 1992 was blocked by the Slovak part of the Chamber of Nations of
the Federal Assembly.

After Czechoslovakia split apart, partial restitution of church property in the Czech Re-
public occurred in the years 1996 to 1998 via the so-called distrainment route, i.e. the transfer
of assets on the basis of court rulings. A small number of non-agricultural assets - usually
cultic and pastoral - was restored in that way.

After 1998 work began on property restitution through the so-called Enumeration Act,
which was to contain a list of all real estate being restituted. In the first phase, it was in-
tended to restitute religious buildings. Many state institutions called attention to the impos-
sibility of such a plan; even certain churches did not agree with it. Subsequent attempts in
2004 and 2005 were also not successful, and so the issue of redressing certain property
injustices suffered by churches and religious societies during the period of oppression re-
mains unresolved.

One of the consequences of the failure to redress property injustices is the fact that Sec-
tion 29 of the Land Act remains in force. According to its provision: “Property originally
owned by churches, religious orders and congregations cannot be transferred into the own-
ership of other persons until legislation on such property is adopted”' The blocking of
property transfers is causing serious problems especially for cities and municipalities where
in certain cases residential and commercial construction is entirely impossible or the mate-
rial condition of certain property is deteriorating, etc.

Another consequence of the unresolved church restitutions is the fact that the method of
funding churches pursuant to Act No. 218/1949 Coll., which was adopted within the frame-
work of the persecutions of churches, remains in force. This law was amended after 1990 to
remove repressive provisions, but the funding principles have remained intact.

3. Bill proposed by the coalition government (2007-2009)

3.1 Process behind the preparation of the bill

The basis for preparing property settlement between the state and churches became the
keynote address of Mirek Topolinek’s government, which states the following: “The govern-
ment shall support churches and religious societies in fulfilling their irreplaceable role of
mollw on Modification of Certain Property Relationships of Monastic Orders, Congregations and the

Archbishopric of Olomouc, as amended by Act No. 338/1991 Coll
' Section 29 of Act No. 229/1991 Coll., on Regulation of Ownership Rights to Land and Other Agricultural Property
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strengthening moral and spiritual values in the life of Czech society. The government shall
strive to finally resolve the relations between the state and churches and religious societies,
including an international treaty between the Czech Republic and the Holy See. It shall com-
mence the preparation of a bill on churches and religious societies, as it sees these entities as
an irreplaceable and enriching part of society.”?

The government set up a “Commission for Reconciling Relations between the State and
Churches and Religious Societies”™ comprising the Minister of Culture, the Minister of Fi-
nance, the Minister of Agriculture, the Minister of Foreign Affairs, the Minister for Human
Rights and National Minorities and the Deputy Prime Minister of the Czech Republic. This
commission, led by the Minister of Culture, drafted a bill that was then presented to the gov-
ernment for debate. The bill was prepared in cooperation with church representatives.

3.2 Principles behind the proposed amendment

The drafted bill combines elements of in-kind restitution in the form of the general res-
titution legislation and lump-sum financial compensation for unrestituted property. It is
based on the following principles: (1) In-kind restitution of agricultural and non-agricultur-
al property is available to monastic orders and congregations of the Roman Catholic
Church. (2) Other parts of the Roman Catholic Church (i.e. dioceses, vicarages, etc.) and
other churches are able to have property restituted only if it is designated for religious
purposes or represents other forms of non-agricultural property. (3) The remaining origi-
nal church property is not designated for restitution; individual churches shall receive a de-
termined amount of financial compensation totalling CZK 83 billion (approx. EUR 3.3 bil-
lion). This financial compensation would be paid out by the state over a 60-year period
under the current interest rate of 4.85% p.a.

State and government organisations, i.e. not individuals, legal entities under private law
or municipalities or regions, are the only persons obliged to return property in the form of
in-kind restitution.

A part of the bill comprises also a method of terminating state funding of clergy salaries.
The state’s contribution to church activities will go down by 5% each year and will cease to
exist in 20 years. The financial support of churches in publicly beneficial areas (schools,
health care, social services, etc.) shall remain unaffected."

3.3 Debate of the bill in the Chamber of Deputies of the Parliament of the Czech Republic

The government approved the bill on 2 April 2008 and then brought it up for debate in
the Chamber of Deputies of the Parliament of the Czech Republic. The debate in the first
reading showed that bill did not have the support of the opposition and of some of the coali-
tion MPs. The bill was neither rejected nor sent back for amendment, but the debate was
suspended and adjourned.”

In response to the stalemate the Chamber of Deputies set up a Temporary Commission for
Resolving Property Issues between the State and Churches and Religious Societies,'° which was
called upon to present a standpoint on the bill and a proposal for resolving property issues
between the state and churches and religious societies by 31 December 2008. The commis-
sion comprised both government and opposition MPs.

Contrary to the original plan, the mandate of the temporary commission was extended to
March 2009. Over the course of almost a year, the commission reviewed numerous docu-
ments used for the preparation of the government’s bill. At its second meeting, the commis-
sion adopted a resolution stating that “it agrees that churches and religious societies should
Waddrcssofthe government, available at: http://www.vlada.cz/scripts/detail. php?id=20840.

13 See Czech Government Resolution No. 597, dated 30 May 2007.
% The complete wording of the Act and its explanatory report (Parliamentary Press No. 482) is available at www: http://
WWW.psp.cz/sqw/text/tiskt.sqw?O=5&CT=482&CT1=0.

15 30" session, voting No. 129, 29 April 2008, 8:22 p.m.., for details see http://www.psp.cz/sqw/hlasy.sqw?G=47230.
16 Resolution No. 808 of the Chamber of Deputies from the 32" session (5™ electoral term, 2008).
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be restituted and compensated for that which had been or should have been in their owner-
ship as at 25 November 1948”77 In contrast, however, the commission’s work concluded
with a resolution recommending that the Chamber of Deputies reject the government’s bill
and convene new negotiations with the churches. This resolution was adopted at the com-
mission’s final meeting on 26 March 2009.'®

4. Conclusion

Although twenty years have passed since the regime change, the issue of original church
property remains unresolved and serves as a painful reminder of the unwillingness of po-
litical representatives to come to terms with the totalitarian past of the Czech Republic.
The coalition government of Mirek Topolianek took the first serious steps after many years
towards a state-church property settlement. The bill it presented is a compromise that at-
tempted to accommodate the opposing interests of stakeholders, and since it was a com-
promise, it also had many faults. The possible rejection of the bill will further postpone the
resolution of the issue and will thus decrease the probability of any future successful reso-
lution. The consequences of the current situation are unequivocally negative, not only for
churches. Not only have municipalities and the regions also become aggrieved parties, as
their development is limited as a result of the blocking provision of the Land Act, but so
have other individuals and legal entities that face uncertainty regarding the legal status of
original church property.

17 Minutes from the 2" meeting of the Temporary Commission for Resolving Property Issues between the State and Churches
and Religious Societies, dated 22 July 2008. Available at: http://www.psp.cz/sqw/text/text2.sqw?idd=53433.

18 The wording of Commission Resolution of 26 March 2009: The Temporary Commission for Resolving Property Issues
between the State and Churches and Religious Societies recommends that the Chamber of Deputies reject the bill on
property settlement between the state and churches and religious societies (Parliamentary Press No. 482). The Tempo-
rary Commission for Resolving Property Issues between the State and Churches and Religious Societies proposes that
the Chamber of Deputies recommend to the Government to commence a new round of negotiations with churches and
non-religious institutions with the aim of finding such a manner of settlement that will objectively and demonstrably be
based on the value of former property owned by churches and religious societies as at 25 February 1948. Available at:
http://www.psp.cz/sqw/text/text2.sqw?idd=54405.
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Restitucie cirkevniho majetku v Slovenskej republike

Jan Juran

Problematika restitucii majetku cirkvi a nabozenskych spolo¢nosti nadobudla v novych
spoloc¢enskych podmienkach po 17. novembri 1989 osobitny vyznam. Stit v nej vidi doleZi-
ta sucast napravy niektorych majetkovych krivd spoésobenych predchadzajicim reZimom.
S jej realizdaciou a rozsahom je spojend otazka dalSej upravy ekonomickych vztahov Statu
k cirkvam.

Vlida Slovenskej republiky sa prihlasila v roku 1992 k povinnosti ndjst korektné rieSenie
vztahu Statu a cirkvi s asilim dospiet k dohode a porozumeniu aj v oblastiach majetkovych
narokov cirkvi a k zvySeniu ich zistoja v duchovnom Zivote slovenskej spolo¢nosti.

Stit v obdobi po februiri 1948 s vynimkou sakralnych objektov postupne postitnil takmer
cely majetok cirkvi a nabozZenskych spolo¢nosti, ¢im sa zav{sil proces, ktory sa zac¢al uz v roku
1945 postatnenim cirkevnych $kol, internatov a ucitelskych bytov. Zakonom ¢. 218/1949 Zb.
o hospodirskom zabezpeceni cirkvi a ndboZenskych spolo¢nosti Stat sice na jednej strane
prevzal na seba zavizok ich finan¢ného zabezpecenia, na druhej strane si vSak vyhradil pravo
rozhodovat o vSetkych dolezitych otizkach ich ¢innosti. To sa prejavovalo predovsetkym
v udelovani tzv. Stitneho stihlasu pre vykonavanie funkcii duchovnych, dozorom nad majet-
kom, patronatom nad Skolami pre vychovu duchovnych, cirkevnymi tstavmi, schvalovanim
rozpoctov a vydavanim pravidiel pre financovanie ich potrieb.

Cirkvi a ndbozZenské spolocnosti posobili i po zoStiatneni svojho majetku, takZe ich pravna
kontinuita a pravne nastupnictvo je nepochybné. Vyvoj politickej situicie po roku 1948 vSak
spOsobil viZzne narusenie ich kontinudlneho vyvoja a vytvoril podmienky diametralne odliSné
v porovnani s eurOpskymi demokratickymi krajinami.

Stit fakticky uplne znemoznil tcast cirkvi na verejnom Zivote a ich spolupdsobeni pri
rieSeni zavaznych celospolocenskych problémov. Pri realizacii tychto zamerov mala rozhodu-
juci podiel prave likvidacia materidlnej zakladne, z vynosov ktorej cirkvi finan¢ne zabezpeco-
vali znac¢nu Cast svojich aktivit. V kone¢nom dosledku Stat poskytoval duchovnym i na vtedaj-
Sie pomery minimalne mzdy a ostatna ¢innost finan¢ne takmer vobec nepodporoval. To sa
mimoriadne negativne prejavilo napriklad i v znac¢nej devastdcii sakralnych objektov, vratane
nehnutelnych i hnutelnych kultarnych pamiatok. Odstranovanie nasledkov negativneho po-
sobenia tohto represivneho pristupu nepochybne potrva este celé roky.

Zaujem cirkvi o vratenie odfiatych nehnutelnosti nebol motivovany snahou o hromade-
nie majetku, ale ako nevyhnutnost na vytvorenie ziakladnych materialnych podmienok ich
¢innosti vychovno-vzdeldvacej, socidlnej a charitativnej. Majetkova restiticiu je potrebné
chipat aj ako akt spravodlivosti voci cirkvam a sucast ich spolocenskej rehabiliticie. Nakol'ko
majetok cirkvi vznikal v zna¢nej miere z darov veriacich, pocituju tieto morilnu zodpoved-
nost za jeho dalsi osud, k ¢omu ich zavizuju taktieZ vautorné cirkevné predpisy.

V ramci Ceskej a Slovenskej Federativnej Republiky sa restiticia majetku cirkvi a ndbo-
Zenskych spolo¢nosti neuskutocnila. Isti vynimku predstavuju rehole a kongregacie, ktorym
stat vratil ¢ast objektov zakonom €. 298/1990 Zb. o uprave niektorych majetkovych vztahov
rehol'nych radov a kongregicii a arcibiskupstva olomouckého v zneni zikona ¢. 338/1991 Zb.
Na majetok Rimskokatolickej cirkvi a ostatnych cirkvi sa majetkova restiticia nevztahovala -
s vynimkou niekol'kych objektov vratenych podla zakona ¢. 403/1990 Zb. o naprave niekto-
rych majetkovych krivd v zneni neskorsich predpisov.

Zakon €. 87/1991 Zb. o mimosudnej rehabilitacii a zakon ¢. 229/1991 Zb. o tprave vlast-
nickych vztahov k pode a inému polnohospodirskemu majetku v zneni neskorsich predpi-
sov riesil reStitu¢né otazky len vo vztahu k fyzickym osobdam a jeho ustanovenia teda neumoz-
nili vratenie majetku cirkvam, ktoré st pravnickymi osobami. V tychto pravnych normach
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bolo vyslovne uvedené, Ze sa nepouZziju, resp. ich pouzitie sa vylucuje na prevody majetku,
ktorého pdvodnymi vlastnikmi boli cirkvi, ndibozenské spoloc¢nosti, rehole a kongregacie,
a to az do prijatia osobitnych zakonov. TaktieZ zo zdkona ¢. 92/1991 Zb. o podmienkach pre-
vodu majetku Stitu na iné osoby vyplyva, Ze predmetom privatizacie nie je majetok, ktory
presiel na $tit po 25. februdri 1948 z vlastnictva cirkvi, reholi, kongregicii a naboZenskych
spoloc¢nosti. Z uvedenych skutoc¢nosti je zrejmé, Ze naliechavost dorieSenia otazky restitucie
majetku cirkvi suvisela i s dokoncenim procesu privatizicie.

Komplikované majetkové vztahy medzi Gréckokatolickou cirkvou a Pravoslavnou cirkvou
riesil Stat osobitnym sposobom na zaklade zikonného opatrenia Predsednictva Slovenskej na-
rodnej rady ¢. 211/1990 Zb. V rokoch 1992-2000 uzavrela vlada Slovenskej republiky s tymito
cirkvami dohody, na ziklade ktorych poskytla finan¢né kompenzicie za dobrovolné vratenie
chramov a farskych budov Gréckokatolickej cirkvi, ktora bola ich poévodnym majitelom.

Slovenska republika rieSila problematiku usporiadania cirkevného majetku zakonom Na-
rodnej rady Slovenskej republiky ¢. 282/1993 Z.z. o zmierneni niektorych majetkovych krivd
sposobenych cirkvam a niboZenskym spolo¢nostiam, ktory nadobudol ucinnost 1. januara
1994. Ako vyplyva uz zo samotného nazvu, zakon predpokladal len zmiernenie nasledkov
niektorych majetkovych krivd. Nezakladal teda pravo na vratenie celého majetku cirkvi a na-
bozenskej spolocnosti, ktory presiel v rozhodnom obdobi z viacerych titulov do vlastnictva
statu, resp. inych povinnych oséb. Ucelom zikona bolo upravit podmienky a postup vritenia
podstatnej Casti majetku, ktory bol odnaty v obdobi od 8. méja 1945 do 1. januara 1990 a Zi-
dovskym naboZenskym obciam od 2. novembra 1938. Takto stanovené rozhodné obdobie
bolo dodlezité najmi z hladiska napravy majetkovych krivd voci Evanjelickej cirkvi augsbur-
ského vyznania na Slovensku /ECAV/. Cirkevné Skoly, ucitel'ské byty a internaty boli totiZ zo-
Statnené nariadeniami Slovenskej narodnej rady v roku 1945 a tvorili podstatnu ¢ast majetku
ECAV. Stanovenie rozhodného obdobia od 8. maja 1945 sa politicky spriechodnilo aZ v pod-
mienkach samostatnej Slovenskej republiky. Pri rokovaniach o problematike cirkevnych res-
titicii na pode federdlnej vlady a federalneho parlamentu nebolo mozné uvazovat o rozhod-
nom obdobi pred hranicou stanovenou 25. februirom 1948.

V septembri 1992 zacal cirkevny odbor Ministerstva kultiry SR priace na navrhu zikona
o restitucii cirkevného majetku, ktoré pokracovali od novembra 1992 v sucinnosti s expert-
nou komisiou pre otizky vztahu Stitu a cirkvi. Po ukonceni pripomienkového konania
a po viacerych rokovaniach s rezortmi a cirkvami navrh zasad zakona i jeho paragrafové zne-
nie prerokovala Legislativna rada vlady SR.

Navrh zakona prerokovala a schvalila vlida Slovenskej republiky na svojom zasadani diia
20. jula 1993. Po prerokovani vo vyboroch schvilila Narodna rada SR zdkon o zmierneni
niektorych majetkovych krivd sposobenych cirkvam a niboZenskym spolo¢nostiam na svo-
jom zasadnuti diia 29. septembra 1993. Vtedajsi prezident Slovenskej republiky Michal Kovac
vSak vratil zakon Narodnej rade SR so Ziadostou, aby pri opdtovnom prerokuvani vykonala
v zdkone zmeny, vychddzajice z jeho pripomienok.

Pri opidtovnom prerokuvani zikona dna 27. oktobra 1993 Narodna rada akceptovala spo-
sob navrhnutého rieSenia a upravila aj ustanovenie § 12 tak, Ze zikon nadobuda tcinnost
dilom 1. januara 1994.

Z 15 v tom case registrovanych cirkvi a nibozenskych spolocnosti sa restitu¢né naroky
tykali Rimskokatolickej a Gréckokatolickej cirkvi, Evanjelickej cirkvi a.v., Reformovanej kres-
tanskej cirkvi a Zidovskych niaboZenskych obci. Niekol'ko milo pripadov sa tykalo Cirkvi ad-
ventistov siedmeho dna a Bratskej jednoty baptistov.

Tieto cirkvi a ndboZenské spolo¢nosti, resp. ich ¢asti s pravnou subjektivitou mali v zmys-
le zakona moZnost pisomne vyzvat povinnua osobu - §tit, obec, Staitom alebo obcou zalozené
alebo zriadené pravnické osoby a pravnické osoby zriadené zikonom, ktoré hospodaria s ma-
jetkom Statu alebo obce, pripadne ho spravuju v lehote do 31. 12. 1994, na vydanie veci ne-
hnutel'nej a hnutelnej. Ak nebola taito podmienka splnena, narok zanikol. Povinna osoba mala

30

Restitiicie cirkevniho majetku v Slovenskej republike

uzavriet s opravnenou osobou do 90 dni od dorucenia vyzvy dohodu o vydani veci. Ak povin-
na osoba vyzve v stanovenej lehote nevyhovela, mala opravnena osoba moznost uplatnit svoj
nirok na sude v lehote 15 mesiacov od dorucenia vyzvy, inak niarok zanikol.

Zakonnym predpokladom uplatnenia reStitu¢ného naroku bolo preukidzanie naroku
opravnenej osoby na vydanie veci.

Zikladnou zdsadou pre vydanie nehnutel'nej alebo hnutel'nej veci bolo, Ze sa tato vydavala
opravnenej osobe v stave, v akom sa nachadzala ku diiu a¢innosti tohto zikona, t.j. k 1. 1. 1994.
Zakon teda nepredpokladal poskytovanie finan¢nych ani vecnych nahrad. Ustanovoval tiez,
ktoré nehnutel'né a hnutel'né€ veci sa podla neho vydavaji a podobne ustanovoval, ktoré pozem-
ky alebo ich c¢asti nemozZno vydat. Konanie suvisiace s vydanim nehnutel'nych a hnutelnych
veci bolo oslobodené od spravnych a stidnych poplatkov. Uhradu nikladov spojenych so zame-
ranim vydanych nehnutel'nosti zabezpecil Stat prostrednictvom Ministerstva kultary SR.

V ramci restitu¢ného procesu bolo nutné riesit niektoré zavazné pravne otazky prostrednic-
tvom stdov. V pripade Rimskokatolickej cirkvi iSlo predovSetkym o problém majetku niboZen-
skych zakladin a pravneho nastupnictva vtedajSej Bratislavsko - Trnavskej arcidiecézy k majet-
kom, ktoré boli v pozemkovych knihdch zapisané na Ostrihomsku arcidiecézu. V pripade ECAV
bolo najzlozitejSim problémom uznanie pravneho nastupnictva k majetkom, ktoré boli v ro-
koch 1939-1945 vo vlastnictve nemeckych cirkevnych zborov. Vratenie tychto majetkov sa
uskutocnilo vSade bez vicSich tazkosti s vynimkou Levoce a Bratislavy, kde prebiehali dlhoro¢-
né rokovania a stidne spory. Pravne ndstupnictvo ECAV potvrdili napokon jednak sudy, ako aj
ustanovenia zdkona ¢. 97/2002 Z. z., ktorym sa novelizoval zikon ¢. 282/1993 Z. z. a zdkona
¢. 161/2005 Z. z. o navriteni vlastnictva k nehnutelnym veciam cirkvi a naboZenskych spolo¢-
nosti a prechode vlastnictva k niektorym nehnutelnostiam. Naposledy menovanym zikonom
sa definitivne uzavrel proces restiticie majetku cirkvi a niboZenskych spolo¢nosti.
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Restituton of Church Property in the Slovak Republic

Jan Juran

In the new social situation following 17 November 1989 the issue of property restitution
of churches and religious societies has acquired a new meaning. The state considers it to be
an important element of redressing certain property injustices caused by the previous re-
gime. Its implementation and scope is associated with the issue of further regulation of eco-
nomic relations between the state and churches.

In 1992 the Government of the Slovak Republic acknowledged its obligation to find a fair
solution as regards the relationship between the state and the church, along with an effort to
reach an agreement and understanding also in the area of property claims by churches, and
to strengthen their position in the spiritual life of Slovak society.

In the period following February 1948 the state progressively nationalised almost the en-
tire property of churches and religious societies with the exception of sacred buildings,
thereby completing the process that had started already in 1945 with the nationalisation of
schools, halls of residence and teachers” flats. Upon Act No. 218/1949 Coll., on State Funding
of Churches and Religious Societies, the state assumed responsibility for their funding on the
one hand, but, on the other, reserved the right to decide on all important issues regarding
their activities. This manifested itself in the legislation granting the so-called state permits for
the performance of the office of priest, in the supervision of church assets, in the sponsor-
ship of clergy training schools and church institutes, in agreeing their budgets and in issuing
rules for financing their needs.

Churches and religious societies operated even after the nationalisation of their assets, so
their legal continuity and succession in title are beyond doubt. However, the development of
the political situation after 1948 seriously disrupted their continuous development and created
conditions that were diametrically different from those in democratic European countries.

The state made it almost completely impossible for churches to participate in publiclife and
address important nation-wide issues. A decisive factor when implementing those objectives
was the elimination of their material base, since churches used their obtained revenues to fund
a considerable part of their activities. As a matter of fact, the state gave clergy salaries that were
ata minimum level even back then and it hardly financially supported other activities at all. This
had a highly negative effect, notably a considerable devastation of religious buildings including
immovable and movable cultural monuments. There is no doubt that redressing the conse-
quences of the negative impact of the above repressive approach will take years.

The concern of churches about the restitution of seized property was not motivated by an
effort to accumulate wealth. It is a necessity in order to establish basic material conditions for
their educational, social and charitable work. Property restitution should also be seen as an
act of justice towards churches and as a part of their social rehabilitation. Due to the fact that
to a considerable extent the property of churches was accumulated from the donations of
believers, they feel they have a moral responsibility for its future and they are also bound to
do so by internal church rules.

Within the framework of the Czech and Slovak Federative Republic the restitution of the
property of churches and religious societies did not take place with the exception of monas-
tic orders and congregations, to which the state returned a part of their buildings upon Act
No. 298/1990 Coll., on the Regulation of Certain Property Relations of Monastic Orders, Con-
gregations and the Olomouc Archbishopric, as amended by Act No. 338/1991 Coll. Property
restitution did not apply to the property of the Roman Catholic Church and other churches,
with the exception of some buildings returned under Act No. 403/1990 Coll., on Mitigating
the Consequences of Certain Property Injustices, as amended.
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Act No. 87/1991 Coll,, on Extrajudicial Rehabilitation, as amended, and Act No. 229/1991
Coll., on Proprietary Relations to Land and Other Agricultural Property, as amended, ad-
dressed the issues of restitution only with respect to individuals and hence its provisions did
not allow the restitution of property to churches that are legal entities. The above Acts explic-
itly specify that they will not apply or, more precisely, that their application is excluded in the
case of transfers of property originally owned by churches, religious societies, monastic or-
ders and congregations unless special Acts are adopted. Similarly, Act No. 92/1991 Coll, on
the Conditions of Transfer of State Assets to Other Entities, as amended, stipulates that assets
transferred to the state from the ownership of churches, monastic orders, congregations and
religious societies after 25 February 1948 shall not be subject to privatisation. The above facts
clearly indicate that the urgency of settling the issue of church property restitution was re-
lated to the completion of the privatisation process.

Complicated property relations between the Greek Catholic Church and the Orthodox
Church were addressed by the state in a special way on the basis of a Legislative Measure of
the Presidium of the Slovak National Council No. 211/1990 Coll. Between 1992 and 2000, the
government of the Slovak Republic concluded treaties with the above churches, on the basis
of which it provided financial compensation for the voluntary surrender of churches and
parish buildings to the Greek Catholic Church, which was their original owner.

The Slovak Republic addressed the issue of church property settlement by Act of the Na-
tional Council of the Slovak Republic No. 282/1993 Coll., on Mitigating the Consequences of
Certain Property Injustices Incurred by Churches and Religious Societies, that came into effect
on 1 January 1994. As its title indicates, the Act involved merely a mitigation of the consequenc-
es of certain property injustices. Hence, it did not establish the right to restitution of the entire
property of a church or a religious society that was in the given period transferred from sev-
eral entities to the ownership of the state or, as the case may be, into the ownership of other
responsible entities. The objective of the above Act was to regulate the conditions and the pro-
cedure of the restitution of a substantial part of the property seized in the period between 8
May 1945 and 1 January 1990 and in the case of Jewish congregations after 2 November 1938.
The decisive period defined in that manner was important especially with respect to redressing
property injustice incurred by the Evangelical Church of the Augsburg Confession in Slovakia
(ECAV). Church schools, teachers™ flats and halls of residence were nationalised by Decrees of
the Slovak National Council in 1945 and they formed an essential part of ECAV property. The
definition of the decisive period as running from 8 May 1945 was politically acceptable only in
the conditions of the independent Slovak Republic. In the debates led by the federal govern-
ment and federal parliament regarding the issue of church restitution it was not possible to
consider the start of the decisive period before 25 February 1948.

In September 1992 the Department of Church Affairs of the Ministry of Culture of the SR
commenced work on a bill on church property restitution. From November 1992 the work
continued in co-operation with an expert panel focusing on the relationship between the state
and churches. After the end of the review procedure and after a number of negotiations with
government departments and churches the proposed principles of the bill and the wording of
its sections were discussed by the Legislative Council of the Government of the SR.

The bill was discussed and passed by the Government of the Slovak Republic in its session
held on 20 July 1993. After discussions in committees, the National Council of the SR adopted
the Act on Mitigating the Consequences of Certain Property Injustices Incurred by Churches
and Religious Societies in its session on 29 September 1993. However, Michal Kovac, the
President of the Slovak Republic of the time, returned the Act to the National Council of the
SR with a request to amend it in accordance with his comments in a new council debate.

When the Act was discussed again on 27 October 1993, the National Council accepted
the suggested solution and amended also the provision of Section 12 and the Act took ef-
fect as at 1 January 1994.
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Of the fifteen churches and religious societies registered back then, restitution claims con-
cerned the Roman Catholic and the Greek Catholic Churches, the Evangelical Church of the
Augsburg Confession, the Reformed Christian Church and the Jewish Congregations. A few
restitution cases concerned the Seventh-Day Adventists Church and the Baptist Union.

Pursuant to the law, within a time limit of 31 December 1994, the above churches and re-
ligious societies or, more precisely, parts thereof having legal personality, could demand in
writing the entity under obligation (i.e. the state, municipality, legal entities founded or es-
tablished by the state or municipality and legal entities established by the law) that manages
or administers assets owned by the state or municipality to surrender immovable and mova-
ble assets. Provided this condition was not met, their right to such assets was lost. The obliged
entity had to conclude an agreement on surrendering the asset with the eligible entity within
90 days from the delivery of the demand. If, within the defined period, the obliged entity re-
jected the demand, the eligible entity could file a claim with a court within a time limit of 15
months from the delivery of the demand; otherwise its right to the asset no longer applied.

A proof of the title of the eligible entity to claim the assets was a statutory condition for
lodging a restitution claim.

The basic principle for surrendering an immovable or movable asset consisted in the fact
that it was surrendered to the eligible entity in the condition it was in as at the effective date
of the Act, i.e. 1 January 1994. Therefore, the Act did not involve the provision of financial
compensation or compensation in kind. It also defined the types of immovable and movable
assets surrendered thereunder and it specified in detail which plots of land or parts thereof
could not be surrendered. The proceedings associated with the surrender of immovable and
movable assets were exempted from administrative and court charges. The costs related to
surveying the surrendered immovables were covered by the state through the Ministry of
Culture of the SR.

Within the process of restitution it was necessary to address some important legal issues
through the courts. In the case of the Roman Catholic Church, this involved mainly the issue
of assets of religious funds (fundus religionis) and of the legal successorship of the former
Bratislava - Trnava archdiocese to assets registered in the Esztergom archdiocese in the land
registers. In the case of ECAV, the most complicated issue involved a recognition of legal suc-
cessorship to assets owned by German church congregations between 1939 and 1945. In
most cases the restitution of those assets was carried out without any major difficulties, ex-
cept for Levoca and Bratislava, where discussions and litigation took years. The legal succes-
sorship of ECAV was finally confirmed both by the courts and by the provisions of Act No.
97/2002 Coll., amending Act No. 282/1993 Coll. and Act No. 161/2005 Coll., on the Restitu-
tion of Real Estate Ownership to Churches and Religious Societies and on the Transfer of
Ownership to Some Real Estates. The latter Act finally concluded the process of restitution of
assets of churches and religious societies.
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Vyporadani vlastnickych vztaha k byvalému majetku cirkvi
v Madarsku

Tibor Fedor

1. Znarodnéni

V dusledku 2. svétové vilky bylo Madarsko okupovino Sovétskym svazem. Ve stejnou
dobu vyznamné vzrostl vliv komunistické strany, ktera doposud fungovala v ilegalité. Pravda,
po nastoleni sovétské okupace v roce 1945 byla zvolena koali¢ni vlida a prvni svobodné a de-
mokratické volby vyhrila stfedo-prava strana (Strana nezavislych malorolnikil), avSak juris-
dikci nad vojenskymi institucemi (ministerstvo obrany apod.) si uzurpovali komunisté. Pro-
stfednictvim téchto institucia za podpory sovétského rezimu odstranili komunisté na prelomu
let 1948-49 demokratickou koalici a zavedli diktaturu jedné strany. Podle sovétského modelu
bylo zahdjeno znarodfiovani vyrobnich prostfedkt (tovaren, pramyslu, pudy apod.).

Vlastnické vztahy se viak v Madarsku zacaly pfepisovat jiz v roce 1945 za koali¢ni vlady.
Prvnim krokem byla rozsahla pozemkova reforma, v disledku niz byly vyvlastnény rozsahlé
ptdni majetky Slechty. Ve skute¢nosti s nimi byly znarodnény i stfedné€ velké€ statky; ptida byla
rozdélena chudym zemédélcim (z nichZ mnozi byli bezzemci). (Pozdé€ji komunisticka strana
ovladla i mensi statky, z ¢asti formou statnich statku, z ¢asti formou druZstev, jejichZ vznik byl
staitem naoktrojovan.) Tento krok se vyznamné dotkl také cirkvi, pfedevsim katolické cirkve,
kterd byla v té dobé€ cirkvi nejvétsi - pfiblizné 70 % obyvatelstva je katolického vyznini -
a byla nejvétsim vlastnikem pudy a zfizovatelem velmi rozsahlé sité instituci (S8kol, zdravotnic-
kych zafizeni, kulturnich zafizeni apod.). 456 000 hektaru ptdy bylo katolické cirkvi zabave-
no bez nahrady, avSak pouze tfetina - orna ptida - byla rozd€lena; ostatni pozemKy, napf. lesy,
byly znarodnény. Po urcitou dobu cirkvi zustalo jesté zhruba 45 600 hektarti pudy, coz viak
nebylo dostatecné pro udrzeni vySe zminéné sité cirkevnich instituci. Reformovana cirkev
(ptiblizné 20 % obyvatel) stale vlastnila 34 200 hektart z pavodnich 58 140 hektarua a luteran-
ska cirkev (pfibliZzné 5% obyvatel) se se svymi 11 970 hektary pozemkové reformé v roce
1945 vyhnula aplné. Za doby nejtuzsi komunistické diktatury na zacitku 50. let minulého
stoleti se cirkve, které byly pod obrovskym politickym a ekonomickym tlakem, svych zbyvaji-
cich majetkt vzdaly. KnéZi, jejichZ situace se z ekonomického hlediska stala neudrZzitelnou,
dostavali instituciondlni a osobni podporu statu. Osobni podporou byla tzv. ,kongrua“ (ktera
odpovidala vysi minimalni mzdy).

Madarska historie oznacuje rok 1948 za ,rok prelomovy“ - komunistickd strana ziskala
mocensky monopol. Byl to téZ rok, ve kterém byla v zemi zapocata vlna znarodnovani. Prvnim
a velmi dalezitym krokem bylo znarodnéni $kol. Pfed znarodnénim bylo zhruba 53 % vSech
vzdé€lavacich instituci provozovano cirkvi; ponechdme-li vSak stranou matefské Skoly a vyso-
ké skoly, tento pomér se zvysi téméf na 60 %! Znirodnéni tedy podstatnym zptisobem zméni-
lo vzdélavaci mapu v zemi a vyrazné snizilo spolecensky vliv cirkvi. Znarodnéni ponechalo
v rukdch tehdejsich cirkvi (katolické, reformované a luteranské) a Zidovskych obci jen velmi
maly, symbolicky pocet Skol.

V roce 1949 byly zruseny nadace a jejich majetek byl znarodnén, coZ znemoznilo fungova-
ni malych cirkvi - napf. etnickych pravoslavnych cirkvi -, které provozovaly cirkevni nadace
zalozené dfive svymi patrony. V roce 1950 komunisticka vldda zrusSila souhlas s fungovanim
feholnich radu. Madarské odnoze téchto fada byly postaveny mimo zikon (s vyjimkou né€ko-
lika, které provozovaly Skoly) a jejich nemovity majetek byl znarodnén. V roce 1952 byla pfi-
jata vyhlaska o znarodnéni budov, kterd v podstaté znamenala zanik systému soukromych
prondjmu. Tento vyvoj vyrazné€ poskodil ty cirkve (napf. protestantské cirkve, Zidovské obce),
které z ndjmu financovaly sv€ instituce. I budovy a byty, v nichz bydleli cirkevni ¢initelé (slu-
Zebni byty), byly znarodnény, stejné jako administrativni budovy cirkvi. V priitbéhu 50. let byl
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proces znarodnovani, ktery cirkve pfipravil o jejich institucionalni sit, dokoncen (i pfesto, Ze
jesté v 70. letech byly do pozemkovych knih zaznamenaviny jednotlivé pfipady znarodnéni
majetku z pravniho titulu ,odloZeného politického opatfeni®), a aZ do obdobi zmény reZimu
tento stav trval.

2. Otazka kompenzace

Na konci 80. let minulého stoleti se v disledku zmény mezinarodni situace, ale také v du-
sledku vnitropolitickych a ekonomickych problémi, zacal socialisticky rezim vlady jedné
strany v Madarsku rozpadat. Vladnouci strana a pfedstavitelé vlady se sesli u jednaciho stolu
s predstaviteli opozi¢nich hnuti. Bylo dosazeno shody o pfedini moci v zemi. Nasledné,
na jafe 1990, se konaly demokratické volby za GiCasti vice stran, z nichZ vzesla konzervativni,
kfestansko-demokratickd vlada (Madarské demokratické forum, Strana nezavislych malorol-
nika, Krestansko-demokraticka lidova strana). Nikoho asi neptekvapi, Ze se brzy na porad
dne dostala otazka kompenzace za komunistické znarodnéni. Zacalo se pfirozené hovofit
o zpétné privatizaci, ale brzy bylo zfejmé, Ze ani ekonomicka, ani pravni situace toto feSeni
neumoznuje. Z divodu specifické historie Madarska v letech 1939-1989 doslo v pfedmét-
ném obdobi k opakovanym zménam vlastnik( - tzv. Zidovské zikony, némecka okupace, so-
vétska okupace, deportace Némcu, znarodnéni, prodej statniho majetku (statnich bytd, slu-
Zebnichbyti)vosmdesatychletech - poslednidekidé komunistickéhorezimu -dosoukromych
rukou. Doslo také ke zméné€ charakteru majetku (napfiklad byvald zemédélska puda byl zasta-
véna sidliSti apod.). Vzhledem k témto skute¢nostem jedna z koali¢nich stran, Strana nezavis-
lych malorolniki, ktera méla velkou podporu venkova, trvala na reprivatizaci zemédélské
pudy, ale ne na reprivatizaci jiného majetku. Otazka se dostala azZ pfed Gstavni soud formou
predbézné normativni kontroly navrhu zdkona. Soud definoval Gstavni rimec a principy ma-
darského systému kompenzaci:

* rovnoprduvné postaveni riiznych forem vlastnictvi (Neni mozné povysit jednu formu vlast-
nictvi nad ostatni; neni mozné mezi formami vlastnictvi, vCetné vlastnictvi zemédélské
pudy, rozliSovat. Na ochranu vlastnickych prav ma narok i stat a zemédé€lska druzstva.);
kompenzace je jen cdstecnd a ne za reprivatizaci (To vysvétluje prvni princip. Pokud
jsou si rizné formy vlastnictvi rovny a reprivatizace neni obecné mozna, neni mozna ani
v pfipadé€ pozemk. Stit vSak nema prostfedky na tplné odskodnéni vsech, jejichZ ma-
jetek byl vyvlastnén. Odskodnéni muiZe byt tedy jen ¢astec¢né a formou cennych kupont
- tzv. kuponové kompenzace - nebo za hotovost. Stitni kupény mohly byt pouzity
na odkup stitnich pozemki, jiného nemovitého majetku ¢i - v zacatku privatizace stit-
niho majetku - také podnik);
nelze rozlisSovat kompenzace za financni ztrdty a nefinancni ztrdty (Ve vyse zminéném
obdobi - od roku 1939 - bylo riiznymi vynucenymi opatfenimi ze strany statu postize-
no mnoho obyvatel; tato opatfeni se tykala osobniho majetku, ale také Zivota, fyzické
bezpecnosti a osobni svobody: nucené prace, omezeni osobni svobody, protipravni od-
souzeni apod. Tyto $kody musely byt odSkodnény stejné€, jako finan¢ni Gjmy.).

3. Vyporiadani vlastnickych vztahu k byvalému majetku cirkvi

Predtim, neZ pfejdu k otdzce schvaleni pfedpist a zavedeni zikona o vyporadani vlastnic-
kych vztahti k majetku cirkvi, musim se zastavit u principu svobody svédomi a vyznini
a u ustavniho vykladu téhoz.

Ustava Madarské republiky spolu se zikonem IV z roku 1990 o konkrétni tipravé ziklad-
nich prdv, jenZ ma dstavni platnost, zajiStuje svobodu vyzndni a svédomi a svobodu ndabo-
Zenského sdruzZovdni a shromazZdovani. V Madarsku je odluka cirkve od statu. Stat musi také
byt neutrdlni v otizkach ideologie. Princip odluky a neutrality na druhé strané neznameni, Ze
stat nema prihliZzet ke zvlastnimu charakteru cirkvi, ktery je odliSuje od ostatnich spolecen-
skych organizaci, zdjmovych skupin apod. (Tento zvlastni charakter je odrazem skutec¢nosti,
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Ze naboZenstvi ovliviiuje osobnost.) Stat mliZe t€Z spolupracovat s cirkvemi ve verejné pro-
spésnych ¢innostech, mize cirkve podporovat finan¢né (dotace atd.), podilet se na provozu
cirkvi a timto zplisobem realizovat principy Gstavy. Ustavni soud pozdé&ji zavizal stit k podpo-
fe napriklad provozu cirkevnich Skol, pokud tyto vykonavaji vefejnou sluzZbu (takto byla vyre-
Sena otdazka pokryti celych naklad® provozu cirkevnich skol). Soud také zakotvil moznost po-
zitivni diskriminace, kterou lze v pfipad¢ potieby pouZzit k zajiSténi svobodného vyznani
a jeho ustavni legitimity.

A) Prdvni diprava

Zakon XXXII/1991 o vyporadani vlastnickych vztahti k byvalému nemovitému majetku
cirkvi (dale jen ,ziakon o vypofadani®) byl parlamentem schvilen 22. cervence 1991, a to
po dlouhé debaté, ktera fesila i teoretické otazky. Zakon, vychdzejici ze zasady ucelovosti, za-
jistil cirkvim moznost pozidat o nemovitosti - budovy - které byly znirodnény po 1. lednu
1948 bez nahrady a které pred vyvlastnénim slouzily jako cirkevni, vzdélavaci, sociilné-zdra-
votni ¢i kulturni instituce a budou navraceny ke stejnym tceliim v budoucnosti. Tyto budovy
musely byt téz v roce, kdy byl zikon o vypofidini pfijat, ve vlastnictvi stitu nebo obce. (V roce
1990 - tésné po predani moci - byly budovy na tzemi obce a obci provozované prediany
do vlastnictvi obce; to se tykalo i vétSiny byvalych nemovitosti cirkve.) Zakon o vyporadani
vloZzil tento majetek do nadace zfizené ve prospéch cirkve; cirkev tak€ ziskala pravo vyuZivat
urcity majetek podle byvalého patroniatniho prava jako cirkevni majetek. (Tento vztah se da
strucné popsat nasledovné: podle stftedov€ékého prava mohla soukroma osoba, ale i mésto,
poskytnout sviij majetek cirkvi k vyhradnimu pouzivani vyménou za urcité licence. Tato prav-
ni iprava se v Madarsku hojné€ vyuZivala, i mésty, aZ do doby znarodnéni cirkevniho majetku.
Ze zakona o vyporadani ma tedy cirkev pravo nabyvat vlastnictvi i nad témito nemovitostmi,
pokud je splnéna podminka urceného tcelu vyuziti. Tento vyvoj znamenal konec pravni pra-
xe, ktera jiZz byla z hlediska vefejného, ale i cirkevniho prava anachronismem.)

Puda, kterd v dobé pfijeti zdkona o vyporadani nebyla zastavéna a v dobé€ vyvlastnéni patfila
do majetku cirkve, ma stejny status jako zastavéné pozemky v rozsahu, v jakém je to odtivodné-
no ucelem budouciho vyuziti; do této pudy se zahrnuji i byvalé cirkevni hibitovy. Stat v tomto
pfipad€ misto navriaceni ptivodniho majetku mohl poskytnout cirkvi finan¢ni prostiedky na vy-
stavbu ¢i nakup nemovitého majetku stejné funkce, k cemuz v§ak v praxi dochizelo ziidka, také
cirkve mohly pozidat o nahradni majetek (specifickd povaha téchto ,nihradnich® restituci byla
pozdéji z praktickych dtivodl zruSena novelou). Cirkev mohla pozadat vladu o finan¢ni zdroje
na nakup nemovitosti, které by jinak spadaly pod tento zdkon, ale které jiz stat ¢i obec nevlast-
nily v dobé€ jeho pfijeti; tento majetek musel spliiovat podminku sakralni diileZitosti pro ¢in-
nost cirkve. Dal$i moznosti ze zikona o vyporadani bylo vyvlastnéni majetku stitem se zamé-
rem jej prevést na cirkev.

Dalsi zdkonnou moznosti bylo, Ze stat poskytl ¢aste¢nou kompenzaci za majetek, ktery ze
zakona o vyporadani cirkvi pfeveden byt nemél, nebo k jehoZ zniarodnéni bez nihrady doslo
po 1. lednu 1948; tato moznost se vztahovala i na majetek, ktery nespadal do pusobnosti sou-
¢asného zdkona. (Zakonodarci méli na mysli zemédélskou pidu nebo napfiklad bytové domy.)
Toto ustanoveni v§ak astavni soud zrusil s poukdzinim na to, Ze zasahovalo nad rimec ucelo-
vého vyporadani s cilem zajistit zakladni prava cirkvi, které majetek dfive vlastnily, a Ze tistava
nedovoluje zvlastnim zptisobem podporovat tyto cirkve a ne napriklad ty, které dfive majetek
nevlastnily.

Principy prdvniho rdmece

Z vyse uvedeného je patrné, Ze zakon o vypofadani nemél za cil reprivatizovat, ale zajistit
fungovini cirkvi a zdroven - v souladu s kompenzacnim principem Madarska - se jednalo
0 odskodnéni ¢astec¢né. (Podle zminéného zikona zemédélska ptada ani Zidny jiny majetek,
ktery byl schopen generovat zisk [bytové domy], nemél byt cirkvi navracen. Provoz instituci,
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které byly ze zakona o vyporadini navriceny cirkvim, je financovin formou statnich dotaci dle
platnych zakont; z tohoto titulu jsou dotace zaruceny. Pozdéjsi zakon o financovani cirkvi
z roku 1997 umoznil poskytnout majetek cirkvim, které predtim majetek nevlastnily, za ic¢elem
provozovani vefejnych aktivit.) Ustavniho soud svym rozhodnutim &. 4/1993 (I 12.) v podstaté
uznal zakon za Gstavni. Kromé zminéného principu #celovosti, dalsimi principy jsou:

» pfedchazeni dalSim Gjmam,

¢ hledani konsensu,

 postupné odskodiiovini,

e ochrana vlastnickych prav.

K jednotlivym principim podrobné:

Ucelovost

O nemovity majetek je mozno pozidat pouze za ucelem definovanym v platném zikoné
za predpokladu, Ze nemovity majetek slouZil pfed svym znarodnénim ucelu podobnému
tomu, na ktery ma byt vyuzivan. Dana ucelovost v8ak nemusi byt zajiSténa pouze prfevodem
majetku zpét jeho puvodnimu majiteli, ale také vyménou za jiny majetek ¢i finan¢ni kompen-
zaci. V tomto druhém pfipadé€ musi byt poskytnuté financ¢ni prostfedky vyuZity na zajiSténi
nemovitosti, ktera bude slouzit nékterému ze zakonem jmenovanych tceli.

Predchdzeni novym tijmdm

Pfi implementaci zakona je nutné také zvazit zajmy soucasného majitele, spravce ¢i uziva-
tele, stejné jako pripadné instituce v budové sidlici. Obecni nemovitost maze byt prevedena
na cirkev pouze tehdy, pokud prevod nenarusi vykon povinnosti obce. V tomto pfipadé musi
mit obec zajiSténu odpovidajici ndhradu, pfipadné€ brani-li tomu okolnosti, narok cirkve musi
byt upraven na formu prevodu nahradni nemovitosti ¢i finan¢ni kompenzace. Novela uvazo-
vala s dobrovolnym doporucenim, aby cirkev pfevzala spolecné s nemovitosti i obecni insti-
tuci v ni sidlici, tj. pfevzala na sebe ¢iste¢né vykon povinnosti obce, ale rozhodnuti Ustavniho
soudu tykajici se byvalého majetku cirkvi nastavilo pfesna kritéria pfevodu nemovitosti pou-
ze ve vztahu ke Skolam. Byla také definovina licence vefejnych 8kol, a to ve smyslu: stat (vCet-
né mistnich samosprav) musi zajistit ideologicky neutrdlni vyuku pro vSechny a zaroven
musi, aby byla zajiSténa svoboda svédomi a vyznani, podporovat provoz cirkevnich 8kol a za-
jistit pravni podminky, které umozni zakladani cirkevnich Skol. V pfipadé, Ze je budova Skoly
v ramci vyporadani majetkovych vztahti prevedena cirkvi, ktera ve Skole v ramci $kolni vyuky
realizuje i ndboZenskou vyuku, stit ma povinnost zajistit neutralni vzd€lani pro vSechny rodi-
Ce a Zaky, ktefi se nechtéji icastnit niboZenské vyuky, a to tak, aby toto feSeni pro né nepfed-
stavovalo nepfiméfenou zatéZz. Ve vztahu k tomuto principu tedy pravo rodice vybrat pro své
dité vzdélavaci instituci, kterd odpovida jeho naboZenskému ¢i ideologickému presvédcent,
musi byt realizovino empaticky, samoziejmé s pfihlédnutim k zijmGm a pravim ditéte.

Hleddni konsensu

Vychozi premisou zikona bylo, Ze k dohodé ohledné data a podminek pfevodu nemovité-
ho majetku musi dojit mezi zacastnénymi stranami. Vefejné organy mohou do procesu vstou-
pit pouze v pfipadé, Ze jedna ze stran podminuje prevod finan¢nim narokem. (Princip hleda-
ni konsensu vsak stale plati - i v pfipadé, Ze se do procesu vloZi vefejné organy.) Neni-li
konsensu dosazeno, ve véci rozhodnou statni organy. Toto rozhodnuti vSak muze byt napade-
no pred soudem.

Postupné odskodriovdni

Pro vyporadani vlastnickych vztahti k majetku cirkvi podle zdkona o vypofadani byl stano-
ven v samotném zakoné€ casovy limit deseti let (v mezidobi doslo k posunuti hranice az do roku
2011). Preambule zikona explicitné uvadi, Ze za dobu platnosti zikona dojde s nejvétsi
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pravdépodobnosti k posileni spolecenského postaveni cirkvi, tudiz i k pfevodiim nemovitosti,
které cirkvim zajisti prostfedky pro vykon jejich vefejnych zavazki, bude dochizet postupné.
Postupné odSkodniovani je o to dilezitéjsi vzhledem k predpokladu, Ze se za dané obdobi zlepsi
také ekonomicka situace statu - staitniho rozpoctu i rozpoctll samosprav - a Ze tedy stat bude
moci nemovitosti, které pfeda cirkvim, nahradit. Postupny proces také vytvafi prostor pro cirk-
ve, aby se pripravily na prevzeti velkého objemu nemovitého majetku, na jeho udrzbu a provoz

instituci sidlicich v budovach.

Ochrana viastnickych prdv

Postupné odskodnovani umoznilo cirkvim béhem deseti let postupn€ o majetek Zadat
(do roku 2001) tak, jak rostla jejich potfeba majetek vyuZivat. Ochrana vlastnickych prav
na druhé strané vyzadovala, aby co nejdfive doslo ke specifikaci nemovitosti, které mély byt
postupné vraceny cirkvim. Toto byl zjevné jeden z diivodt, pro¢ novela z roku 1997 stanovi-
la uzdverku pro predkldddni novych ndroku ke dni nabyti ucinnosti (15. ledna 1998). Nove-
la téZ stanovila, Ze registr nemovitosti, které budou do roku 2011 pfevadény cirkvim, bude
schvalovat vlada v roce 1999, pficemz prislusny navrh ji mél byt predloZen vyborem v tom
stejném roce. Princip ochrany vlastnickych prav je oSetfen ustanovenim ve smyslu, Ze neni-li
dohodnuto jinak, nemovitosti mohou byt vyvlastnény soucasnym vlastnikiim - vétSinou ob-
cim - podle platnych zikonu o vyvlastnéni, a to za pfislusnou nihradu. Cistka nihrady se
obvykle stanovi ve vysi naklada na fyzické prest€hovani instituce, kterd v nemovitosti sidli;
tato Castka vétSinou presahuje trzni hodnotu nemovitosti. VySe nahrady muze téZ odpovidat
prostfedktim, které samosprava ¢i jeji predchtidci investovali do nemovitosti, ¢imz doslo k je-
jimu zhodnoceni. Soucasny vlastnik, spravce ¢i uzivatel nemovitosti mtiZe za nemovitost, kte-
rd je vracena cirkvi, ziskat nemovitost jinou.

Zakon umoziiuje, aby Zadajici cirkev uzavtela primou dohodu se soucasnym vlastnikem ¢i
spravcem (jimZ je vétSinou mistni samosprava, popfipadé statni organ). V téchto pfipadech
ani jedna ze stran nezida o pomoc ze stitniho rozpoctu.

Pokud bylo na tcely st€hovini instituce, feSeni nahradnich prostor ¢i bytt ¢i na finan¢ni
kompenzace cirkvi Zddino o pomoc ze stitniho rozpoctu, bylo nutné uzavfit tzv. ndvrhy
smluv. Jednotlivé pfipady posuzovaly koordina¢ni komise vzniklé ze zakona, které prihlizely
k navrhtim dotcenych cirkevnich organu a rozhodovaly o zapisu nemovitosti do acelové zalo-
Zeného rejstfiku. (K tomu dochdzi kazdoroc¢né ve vztahu k nemovitostem, jejichz vlastnické
vztahy stale jeSt€ nejsou vyporadiny.) Komise se skladaji z poloviny ze zastupctl prislusné
cirkve a z druhé poloviny ze zastupcu stitu. Pokud komise jednd o nemovitosti, ktera je jiz
ve vlastnictvi mistni samospravy, rozhodovani se ucastni jako ¢len komise téz zastupce pfi-
slusné mistni samospravy; tento zastupce mistni samospravy ma hlasovaci pravo. Rejstrik ne-
movitosti - véetné podrobnych doporuceni ¢lenti komise - je nisledné predkladan vladé
ke schvileni. Ze zakona, nasledné€ po schvileni vladou, rejstfik schvaluje i Parlament, ktery
vyclefiuje kazdy rok konkrétni ¢astku na vyporadani vlastnickych vztahti k nemovitostem dfi-
ve vlastnénych cirkvemi. Nasledné pak kompetentni statni orgin odpovédny za vyporadani
vlastnickych vztahti - v sou¢asné dobé je to Utad ptedsedy vlady, diive to bylo Ministerstvo
kultury a statniho Skolstvi ¢i Ministerstvo narodniho dédictvi - vydava jednotlivé individualni
spravni akty.

B) Proces aplikace zdkona

Nejvyznamnéjsi zménu v zakoné o vyporadani predstavovala vySe zminénd novela tohoto
zakona z roku 1997. Pfedtim, neZ byl zikon o vyporadani v roce 1991 pfijat, rozpocet s prostied-
ky na budouci vyporadani vlastnickych vztahti nepocital. Po nékolika letech bylo zfejmé, Ze
z davodu poctu predlozenych zadosti a jimi implikovanych ndrokt na rozpocet bude nutné
posunout puvodni uzavérku, kterd byla stanovena na rok 2001. V roce 1995 byla zahajena
jednani mezi zastupci statu a Ctyft cirkvi, jichZ se vyporadani nejvice tykalo (Katolicka cirkey,
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Reformovana cirkev, Luteranska cirkev a Zidovské obce). Jednim z vystupi z jednani bylo, ze
cirkve rozdé€li své naroky do dvou skupin - nefinancni a financni; dile byl stanoven rok 2011
jako lhtita pro vyplatu finan¢ni kompenzace v plném rozsahu.

Na podzim 1996 zahijil stit jednini s Apostolskym stolcem ohledné financovini vefejné
sluzby a nabozenskych aktivit Katolické cirkve v Madarsku. Jednalo se také o né€kolika dalsich
financ¢nich otazkiach - vcetné byvalého nemovitého majetku cirkve. K dohodé v téchto vé-
cech doslo 20. ¢ervna 1997 v Rimé. Na zikladé podepsané dohody se Katolicki cirkev vzdala
svého ndroku na finan¢ni kompenzaci ve vysi 42 miliard HUF, coz predstavovalo hodnotu
priblizné 1 200 nemovitosti, vyménou za to, Ze Madarska republika bude - misto zminéné
Castky - platit cirkvi rocni rentu, z niz bude cirkev financovat nabozenské aktivity. Nicméné
Katolicka cirkev v souladu se zikonem o vyporiadani narokovala dalSich 818 nemovitosti, re-
spektive jejich kompenzaci do roku 2011, a to po ro¢nich pomérnych ¢astech. Dohoda také
poslouzila jako zaklad nové legislativy, zejména zdkona CXXIV z roku 1997, jimz parlament
novelizoval zikon o vypofadani. Zikon ve znéni po této novele umoznil cirkvim Zadat, aby
nemovitosti, které spadaly do plisobnosti zakona o vypofadani a k jejichZ vypofadani dosud
nedoslo formou finan¢ni kompenzace, nihradni nemovitosti ¢i jinou, nefinan¢ni formou,
byly zafazeny do zdkladu pro vypocet renty. Renta, ktera je cirkvi vyplicena kazdorocné,
muZe byt cirkvi pouZzita na ndboZenské a verejné aktivity. (Viz zakon CXXIV z roku 1997 o fi-
nan¢nich podminkich niboZenskych a vefejnych aktivit cirkvi. Renta je vypocitina jako 5%
z valorizované hodnoty nemovitosti. Do konce roku 1998 uzavrelo se stitem dohodu o renté
dalSich pét cirkvi - Madarska reformovana cirkev, Madarska luteranska cirkev, Federace Zi-
dovskych obci Madarska, Madarska baptisticka cirkev a Srbskd ortodoxni diecéze Buda. Tyto
cirkve se vzdaly svych naroku - jako to udé€lala jiz Katolicka cirkev - k dalSich 1 770 nemovi-
tostem v hodnoté 67 miliard HUF vyménou za ro¢ni rentu.) Na zikladé novely zikona o vypo-
fadani dosud nevyporadané vztahy musi byt vyporiadany do roku 2011. V roce 1999 stat schva-
lil rejstfik nemovitosti k vypofadani, ktery pfipravily koordina¢ni komise. Zasedani komisi,
které pfipravovaly rejstiik nemovitosti, probihala pravidelné v obdobi 1998-99. Krom¢ sta-
Iych ¢lent - zastupct statu a cirkvi - se jich ucastnily i vSechny zainteresované strany (napii-
klad zastupci mistni samospravy s hlasovacimi pravy - v pfipadé, Ze se jednalo o nemovitost
ve vlastnictvi obce). V€tsina pfipadl byla vyfeSena konsensudlné. Rejstriky schvilené vladou
byly publikovany v Oficidlnim véstniku Madarské republiky. Po zvefejnéni rejstfika dochizi
k vypofadani majetku stanovenym zpusobem; je ale nutné zminit, Ze Ustfedni organy cirkvi
kazdy rok navrhuji, které nemovitosti z rejstfikt chtéji vydat ¢i maji byt kompenzovany, a to
v ramci ¢astky urc¢ené dané cirkvi na dany rok.

C) Aplikace zdkona o vypordddni v cislech

Vyporadani vlastnickych vztahu se ucastnilo 12 cirkvi: Madarska katolicka cirkev, Mad'ar-
ska reformovana cirkev, Madarska luteranska cirkev, Federace zidovskych obci Madarska, Ma-
darska unitaiska cirkev, Madarskd baptisticka cirkev, Rumunska ortodoxni cirkev v Madarsku,
Madarska ortodoxni cirkev, Srbska ortodoxni diecéze Buda, Madarska metodisticka cirkev, Ad-
ventisté sedmého dne, Armada spasy (jsou to cirkve, jejichZ majetek byl k 1. lednu 1948 bez
nihrady znarodnén, ¢imz se dostaly do pusobnosti zdkona o vyporadani).
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Souhrnné udaje jsou uvedeny v tabulce.!

1992-2008
Vypoiadané nemovitosti
Nespadajici
VypoFidino ) do plisob- Cekd na vyporadani
Cirkev rozhodnutim vlddy Anuita Pfima nosti zikona
(nechvileno,
dohoda s
zadost
stazena
Pocet v milionech Pocet v milio- apod.) Pocet v milionech
jednotek HUF jednotek nech HUF jednotek HUF
Madarskd arcela:1239
katolickd 1226 72205,737 par T 42022,752 571 1192 4 1587,5
cirkev titul:1154
Madarskd
. parcela:425 parcela:338 o
refo;%zz;unu 1009 17863,017 titul:343 66334 titul:389 1210 56 729,6
Madarskd
. . o 0 parcela:82 parcela:105 | parcela:109 9
l”Z:ZZf}k“ 266 7982,798 titul:76 42702 titul:99 titul:90 i 519,4
Federace
Zidovskych obci .
Madarsko 33 4574152 p"?cel‘“z‘ﬁ 13511 4 140 0 0
(véetns titul:15
ortodoxnich)
Srbskd arcela:16
ortodoxni 22 1096,95 2 848 5 Pt_t 13 0 0
diecéze Buda Tk
Rumunskd
ortodoxni parcela:12
cirkev 9 77,835 titul:9 0 0
v Madarsku
Madarskd
ortodoxni 2 28 3 0 0
cirkev
Madarskd
metodistickd 2 200 0 0
cirkev
Adventisté
sedmého dne 2 169 o 0 0
Madarska 1 50,43 1 0 0
unitdrni cirkev
Svobodnd
cirkev armddy 1 0 1 0 0
spdsy
Madarsti svédci
Jehovovi 1 0 0
Madarskd
baptistickd 3 192,5 2 121 2 5 0 0
cirkev
. 0 parcela:1953 parcela:1029 | parcela:2695
CELKEM: 2576 104440,419 tital: 1731 67406,352 tital:1071 titul:2670 101 2836,5

! Stfedni sménny kurz HUF/EURO ¢ini zhruba 1 euro = 290 HUF.
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Z této tabulky je patrné, Ze zakona o vyporadani vyuzily cirkve v 7 400 - 8 500 pfipadech,
kdy poziadaly o nemovitost; toto rozpé€ti je zplisobeno riiznou klasifikaci majetku - zda po ti-
tulech nebo parcelnich cislech (klasifikace podle parcelnich c¢isel vychazi ve vy3si relaci).
53 % naroku vznesla Madarska katolicka cirkev, 36 % naroku Madarska reformovana cirkeyv,
6% naroku Madarska luteranska cirkev, 4 % narokt Federace zidovskych obci Madarska a 1%
ostatni mensi cirkve. Co se tyCe hodnoty nemovitosti - ve svétle dat prezentovanych v jiné
tabulce niZe - dochizi k velkym rozdiltim. Madarska katolicka cirkev se svymi naroky predsta-
vuje 70 % z celku, zatimco hodnotova kvota Madarské reformované cirkve nejenze nedosahu-
je polozkové kvoty pres 30 %, ale ani zastoupeni této cirkve v populaci, které je 20 %. (Struktu-
ralni rozdily ve fondu nemovitosti téchto dvou cirkvi a jejich divody by naplnily dalsi referat.)
V pfipadé ostatnich cirkvi se hodnotova kvota priblizuje poctu podanych Zadosti.

V ramci procesu vypofadavani vlastnickych vztaht, ktery probiha jiz od roku 1991, byly na-
roky né€kolika mensich cirkvi (Madarské ortodoxni, Rumunské ortodoxni, Adventistii, Metodis-
t) v podstaté zcela vyporfadiny. Nemé€li bychom opomenout staly pozitivni postoj stitu k naro-
kitim malych etnickych cirkvi (Srbska ortodoxni a Rumunska ortodoxni), v disledku ¢ehoz byly
naroky Rumunské ortodoxni cirkve v Madarsku vypofiadany kompletné jiz v roce 1996.

Vlada po podpisu dohod o renté v roce 1999 schvalila seznam nemovitosti, které mély byt
vypofiadany do roku 2001. Celkem 1 719 byvalych nemovitosti patficich cirkvi v hodnoté
61,55 miliard HUF by mélo byt vyporadino do roku 2011; pouzit bude sménny kurz z let
1998-99 a castky jsou valorizovany:

Vypordddni viasinickych vztahit k byvalému majetku cirkvi v Madarsku

bylo feseno formou renty, dle pfislusnych smluv uzavienych s cirkvemi, 13 % naroku bylo vypo-
fadano formou pfimé dohody mezi mistni samospravou ¢i spravcem predmétného majetku
na strané jedné a ndrokujici stranou na stran€ druhé. Po zpracovani dat bylo tak€ zfejmé, Ze
zhruba 33 % vSech predloZenych naroka nespadalo do ptasobnosti zikona, takZe je cirkve byly
nuceny stihnout nebo naroky byly zamitnuty. (Co se tycCe relativné vysokého poctu zamitnu-
tych Zadosti: Zadosti musely ze zakona spliiovat velmi pfisné pozadavky a nesplnéni jednoho je
diskvalifikovalo. VétSina staZzenych ¢i zamitnutych Zadosti spliiovala vice kritérii zikona, ale ne
vSechna. Nezminujeme zde tedy cirkve, které ve Spatné vife narokovaly nemovitosti, jeZ nespa-
daly do ptisobnosti zikona. Do roku 2011 zbyva tedy vypofadat 1 % naroku.

V letech 1992-2008 doslo na zdkladé vladniho usneseni k vypofadani majetkovych vztaht
k nemovitému majetku, ktery bude vyuZivan na nasledujici ucely:

Ucel (v %)

p P . RPN Socialné-zdravotnicka
Cirkev Nabozenstvi | Vzdélavani Kultura zafizeni
Katolicka 61% 22% 9% 8%
Reformovani 63% 25% 7% 5%
Luteranska 81% 9% 5% 5%

Zidovska 59% 8% 22% 11%
Malé cirkve 72% 15% 6% 7%
Celkem 67% 16% 10% 7%

Z tabulky vyplyva, Ze cirkve vé€tSinou narokovaly vraceni nemovitého majetku nebo kom-
penzaci za nemovity majetek za ucelem ndbozenskych aktivit. Druhym nejcastéjsim tucelem
bylo vzdélavani, pfi¢emz kultura a socidlné-zdravotni funkce tvofily jen malou ¢ast pfipadi.

Dalsi tabulka ukazuje pomérnost ve vztahu k tcelu:

Rejstrik nemovitosti k vyporadani
Cirkev Hoc(ltr:l(;(tf Irﬁ?igtku Pocet nemovitosti
Madarska katolicka cirkev 45,19 808
Madarska reformovana cirkev 8,75 671
Madarska luteranska cirkev 5,06 209
Sdfuievni iidovsky’r/ch obci 185 16
(vc¢etné ortodoxnich) ’
Srbska ortodoxni diecéze Buda 0,5354 14
Madarska baptisticka cirkev 0,1 1
Madarska unitafska cirkev 0,06 1
Celkem 61,55 1719

D) ,,Rychlé* restituce majetku

V roce 2005 vlada pfijala usneseni, které umoznilo zrychlit proces projednavani restituce
majetku, diky némuz doslo k uzavieni naroku jiz v roce 2006, misto puvodni lhuty 2011, jak
ukladal ptivodni zakon. (Dosud nevyfesené pripady byly vyjedniny, valorizovand kompenza-
ce naplanovina do roku 2011 se zdvazkem vlady.) Nového postupu se rozhodly vyuZit tfi cirk-
ve - Madarska katolicka cirkev, SdruZeni Zidovskych obci Madarska a Srbska ortodoxni diecé-
ze Buda; Reformovana a Luterianska cirkev se neucastnily. Od roku 2006 do konce
sledovaného obdobi doslo k restitucim 245 nemovitosti v hodnoté az 7,8 miliard HUF; for-
mou kompenzace bylo vyplaceno 16,3 miliard HUF (190 pfipadua). Protestantské cirkve mély
ke konci sledovaného obdobi 260 nevypoiadanych narokt (4 500 milionia HUF). Postup byl
obecné hodnocen zicastnénymi stranami jako dobry.

Zkusenosti s vypordddnim
V letech 1992 - 2008 bylo usnesenim vlady, pfipadné vefejné-spravnimi rozhodnutimi,

ktera usneseni vlady zavadéji do praxe, vyporadano zhruba 32% vSech ndroku; 21 % naroku
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Nemovity majetek k vypoiadani dle ucelovosti

. Pfed znarodnénim | Po reprivatizaci | Planované vyuZiti
Ucel (pocet) (pocet) (pocet)
Nibozensky Zivot 13 11 40
Vzdélavani 53 29 9

Kultura 3 2
Socidlné-zdravotni péce 2 6
Jiny 21

Celkem 66 66 66

Nemovity majetek k finan¢nimu vypofadani dle ucelovosti

. Pfed znarodnénim | Po reprivatizaci | Plinované vyuziti
Ucel (pocet) (pocet) (pocet)
NaboZensky Zivot 8 3 28
Vzdélavani 27 18 2

Kultura 3 2
Socialné-zdravotni péce 3 3
Jiny 8

Celkem 35 35 35
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42 % z 104,4 miliard HUF, které byly zatim vyplaceny nebo vyclenény ve vztahu k vypori-
dani vlastnickych vztahu slo & piijde ve prospéch mistnich samosprdv (velka vétsina byvalého
majetku cirkvi byla v roce 1990 z vlastnictvi statu prfevedena obcim, navic obce vétsinu téchto
budov provozovaly), 41 % puijde ve prospéch cirkuvi jako financni kompenzace, zatimco 17 %
bude poukdzdno necirkevnim a neobecnim organizacim. Timto jsou mysleny zejména verej-
né vysoké skoly.

Zatim byl usnesenim vlady vypofidin nemovity majetek v hodnoté 104,4 miliard HUF (za-
hrnuje ¢astky, které jiz byly zaplaceny, a ty, které zbyva zaplatit), majetek v hodnoté 67,4 miliard
HUF je fesen formou renty. Do roku 2011 zbyva vyporddat majetek v hodnoté 2,8 miliard HUF
- tyto aspekty vypofidani vlastnickych vztaht predstavuji celkem 174,6 miliard HUF. To samo-
zfejmé nezahrnuje hodnotu majetku vyporadaného pfimou dohodou - celkem se jednalo asi
o tisic nemovitosti, ani majetek vyporidany usnesenim vlady bez dopadu na stiatni rozpocet
(nékolik desitek pripadu), protoZe v téchto pripadech nedoslo k oficialnimu ocenéni.

Nase zkuSenosti s aplikaci zakona o vypofadani se daji shrnout ndsledovné:

* ve v€tSin€ pfipadu cirkve dostaly zpét sviij byvaly majetek na predem deklarovany ucel,
vétsinou nabozensky. Finan¢ni kompenzace vSak z vétSiny nepiipadly cirkvim, ale ob-
cim, obecnim organizacim a institucim, z malé ¢asti i dal$im vefejnym institucim, a to
vétSinou na vefejn€ prospésné ucely (vzdélani, zdravotnictvi, socidlni sluzby, kultura);
vyuzivani prostfedki z finan¢ni kompenzace l1ze na stran€ niboZenskych, vefejnych ¢i
obecnich organizaci sledovat; tyto organizace skoro vyhradné€ vynakladaji prostfedky
na verejn€ prospé€sné ucely - primarné na rozvoj (stavba a rozSifovani Skol) nebo
na rozpoctové akce (napft. vyssi vzdélani). VétSina prostfedkua byla vynaloZena na sta-
vebni investice, které podporuji béh madarské ekonomiky a pfispivaji k jejimu rustu.

44

Settlement of Ownership of the Former Real Properties of Churches in Hungary

Settlement of Ownership of the Former Real Properties of
Churches in Hungary

Tibor Fedor

1. Nationalization

As a consequence of World War II, Hungary was subject to the Soviet occupation. At the
same time, the role of the communist party, formerly operating illegally, significantly increased.
True enough that following the Soviet occupation - in 1945 - a coalition government was formed,
and the first free and democratic election was won by the most significant center-to-right party
(Independent Smallholders’ Party), a number of key positions (Ministry of Interior, Ministry of
Defense, etc.) - in fact the jurisdiction over the military institutions - went to the hands of the
communists. By using these institutions, as well as with the support of the Soviet regime, the com-
munists did away with the democratic coalition government by 1948-49, and practically intro-
duced a one-party dictatorship. After the Soviet model, they started the nationalization of the
means of production (factories, industries, lands, etc.).

However, the rewriting of ownership relations in Hungary started already in 1945 - already
under the rule of the coalition government. The first step was a large-scale land reform, as a con-
sequence of which large lands belonging to the aristocracy were confiscated - but in fact medi-
um size lands were also taken away -, and these were divided and distributed among peasants
(some of them had been completely without land). (Later the communist state exercised control
over the distributed areas as well, partly through the state farms, partly through the cooperatives,
whose creation was forced by the state.) This step greatly affected the churches as well, among
them first of all the Catholic church, at the time being the biggest church - approximately 70% of
the population is Catholic - the greatest land-owner, and having the most well-developed institu-
tional network (schools, health-care institutions, cultural collections, etc.). 456 000 hectares of
land were taken away from the Catholic church without any compensation, but only a third of
this - the plough lands - were distributed, the other territories - e.g. the forests - were national-
ized. Temporarily, the church still possessed about 45 600 hectares of land, which, however, could
not secure the maintenance of the aforementioned institutional network. The Reformed church
(approximately 20% of the population) still owned 34 200 hectares out of its total 58 140 hec-
tares, and the Lutheran church (approximately 5% of the population) with its 11 970 hectares of
land was not affected by the 1945 land reform. In the toughest period of the communist dictator-
ship - in the beginning of the 1950’s -, due to a severe political and economic pressure, the
churches renounced their remaining lands. Churches and priests, whose situation became hope-
less from an economic point of view, received institutional and personal help from the state. The
latter was the so called “kongrua” (which corresponded to a very minimal salary).

Hungarian history writing regards 1948 as the “year of the turn”, when the communist party
acquired a monopoly of power. This was the year when a major wave of nationalization started in
the country. The first and very important step of it was the nationalization of schools. Preceding
nationalization, approximately 53% of all educational institutions were maintained by a church,
in fact, if we deduct kindergartens and higher educational institutions, then this proportion is
close to 60%! Nationalization, therefore, fundamentally reshaped the educational map of the
country and significantly reduced the social influence of the churches. Nationalization only left
a few schools in the hands of the maintaining churches (Catholic, Reformed, Lutheran), and of
the Jewish denomination, symbolically.

In 1949 foundations were eliminated, and their properties were nationalized, which, in a pe-
culiar way, made operation impossible for those smaller churches - like the ethnic orthodox
churches - that ran such foundations established earlier by their patrons. In 1950 the communist
government withdrew the permission for operation of religious orders - thus the Hungarian
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operation of these orders was banned (except for some orders who maintained the schools), and
commanded the nationalization of the real estates of the religious orders. In 1952 a law decree
was passed on the nationalization of house properties, which, basically eliminated the system of
leasing private flats. It severely affected those churches (e.g. the Protestant churches, Jewish de-
nominations, which used these resources for the maintenance of their institutions, but buildings
accommodating religious personalities were nationalized as well (official apartments), together
with religious offices. By the 1950’s the process of nationalization, and, together with it, the dep-
rivation of churches of their institutional network becomes complete (though even in the 1970’s
one may find records of nationalization at the offices of land registry, under the legal title of “de-
ferred official action”), and this situation basically did not change until the transition.

2. The issue of compensation

By the end of the 1980’s, basically as a consequence of the change in international relations,
but also for reasons of internal politics and economic problems, the socialist regime, based on
a one-party system, started to disintegrate in Hungary. The ruling party and representatives of
the government sat down to start negotiations with the representatives of the opposition move-
ments and an agreement was reached about the transition. Following it, in the spring of 1990,
a democratic, multi-party election was called, as a result of which a conservative government
with Christian-democratic orientation (Hungarian Democratic Forum, Independent Smallhold-
ers’ Party, Christian-democratic People’s Party) came to power. Not surprisingly, the issue of
compensation related to the communist nationalization was quite soon brought to light. Natu-
rally, the question of total reprivatization appeared, but it soon became clear that neither the
economic, nor the legal criteria are adequate for this possibility. Due to the peculiar history of
Hungary, between 1939 and 1989, the owners of properties changed many times (Acts on the
Jews, German occupation, Soviet occupation, deportation of the Germans, nationalization, the
selling of state property [rented apartments, smaller service units] from the 1980’s - in the last
decade of the socialist regime - to private entities), and the nature of the real estates might have
changed significantly (e.g. former arable lands became big housing estates, etc.) After recogniz-
ing this, one of the parties of the coalition, the Independent Smallholders’ Party, which then
had a significant rural support, only insisted on the reprivatization of arable lands, and did not
urge reprivatization in the case of other properties. The issue was brought before the Constitu-
tional Court in the form of the preliminary norm control of the bill, which defined the consti-
tutional frames and principles of the Hungarian compensation system by its resolutions. These
are the following:

* the equality of the different forms of ownership (It is not possible to highlight, to differen-
tiate one form of ownership, including the ownership of arable land. The protection of
proprietary rights is due to the state and the agricultural cooperatives as well.);
the compensation is partial and not for reprivatization (This is explained by the first
principle. If the different forms of ownership are equal, and reprivatization cannot be
implemented generally, then it cannot be implemented in the case of lands. At the same
time, the capacity of the country does not allow for a total compensation for all those
whose properties were taken away. Compensation can only be partial and be imple-
mented in the form of securities - so called vouchers of compensation -, or by cash.
State securities could be used to buy public lands, other estates or factories during the
start of privatization.);
the compensation of financial loss and non-financial loss cannot be differentiated (From
the period already mentioned - 1939 - a great section of the population were affected by
forced measures of the state, which limited not only the person’s property, but also his/
her life, physical safety and personal freedom in an illegal way: forced labor service, de-
portation, internment, illegal sentences, etc. These damages had to be compensated in
a same way as financial losses.).
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3. Settlement of ownership of church properties

Before introducing the regulations and implementation of the Act on the settlement of
ownership of church properties, I shortly have to consider the principle of freedom of con-
science and religion and the constitutional interpretation thereof.

The Constitution of the Republic of Hungary together with Act IV of 1990 on the detailed
provisions of the fundamental right, having a constitutional force, secure the freedom of reli-
gion and conscience, as well as the freedom of religious association and assembly. In Hungary,
the state and church operate in separation from each other. The state has to stay neutral in
ideological questions. At the same time, separation and neutrality do not mean that the state
must disregard the special characteristics of the churches which differentiate them from other
social organizations, associations, interest representing organizations, etc. (This peculiar char-
acteristic is basically that religion affects the whole personality.) The state may also cooperate
with the churches in public benefit activities, may support financially (subsidy, estates), the
operation of the churches, this way in fact promoting the constitutional principles. Later the
Constitutional Court obliged the state to support for example the operation of church schools
as much as they assume public duties (this practically covered the total expenses of church
schools), and the Court finally articulated the possibility for positive discrimination if needed,
to secure the free practice of religion and its constitutional legitimacy.

A) Legal background

Act XXXII/1991 on the Settlement of Ownership of Former Real Properties of the Church-
es (hereinafter referred to as Etv.) was passed by Parliament on July 22 1991, following
a long debate also touching upon theoretical questions. The Act, building on functionality,
secured a possibility for the churches to reclaim those built-up estates that were nationalized
after January 1%, 1948, without compensation, and that, prior to nationalization, served as
a religious, educational, social-health care or cultural institution, and would serve the same
purposes in the future as well, and that were, at the time of the passing of the Act, in the own-
ership of the state or a local government. (In 1990 - right after the transition -, real estates on
the territory of and maintained by the local governments, were placed under the ownership
of the local government. This also included the majority of former church real estates.) The
Etv. regards the property of a foundation established to the benefit of a church together with
the right of a church, based on former advowson, to use a certain real property as church
property. (This relationship might shortly be characterized in the following way: in the legal
practice of the Middle Ages, the advowee - which could be a private person, but also a town
-, provided a real estate of his own to an exclusive church use, and expected, in return, cer-
tain licenses. This legal institution was quite widespread in Hungary, more towns possessed
it, in practice even until the nationalization of former church properties. Therefore the
church, based on the aforementioned provisions of the Etv.,, may acquire ownership over
these estates as well, provided they are to be used for the right purposes. This, of course, sig-
nified the termination of a legal custom already having been anachronistic under public law,
as well as under canon law.)

The land not yet built-up at the coming into force of the Etv.,, and having belonged to the
real estate of the church at the time of expropriation, has the same legal status as built-up real
estates to the extent which is justified by prospective utilization; these lands include former
denominational cemeteries. In accordance with an agreement, instead of the original prop-
erty, financial compensation could be allotted to the church to build a property of the same
function in exceptional cases, or churches could claim a property given in exchange for the
original one (the exceptional nature of these alternative property settlement solutions was
later absolved by an amendment, for practical reasons). The church may ask the Government
either to provide the financial resources for the acquisition of real property which otherwise
comes within the force of the Act, but which was no longer owned by the state or a local
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government at the coming into force of the Act and which was of outmost importance (sac-
ral) with regard to the activities of the church, or to expropriate the property mentioned
with a view to transferring it to the church.

Another provision of the Act states that the state shall provide partial compensation for
those properties that, under the force of the Etv., are not to be transferred to the church, or
that were nationalized without compensation subsequent to 1%, January, 1948, but also for
real estates which do not fall under the force of present Act. (Evidently, by this the legislators
understood arable lands, or apartment buildings, for example.) However, this provision was
annulled by the Constitutional Court, with an argument that it goes beyond the frames of
functional ownership-settlement securing the fundamental rights, which are due to the
churches that possessed estates prior to nationalization, and constitutionally it is not justified
to provide extra support to churches - support which is not due to churches that did not
possess property beforehand.

The principle of the legal background

From this it follows that the Etv. did not aim at reprivatization but wished to promote the
functional operation of the churches and, in accordance with the Hungarian compensation
practice, was partial. (Pursuant to the legal Act, neither arable lands, nor any other estates
making profit [apartment houses] could be returned to the churches. The maintenance of
the institutions having been transferred to the ownership of the churches under the force of
the Etv. is financed from state subsidies, the use of which is in accordance with legal acts and
therefore these subsidies are warranted and predictable. Later the Act on church financing
- in 1997 - made it possible to provide real estates for the churches that did not possess real
estates beforehand to carry out public benefit activities.) Considering all this, the Constitu-
tional Court decision No. 4/1993 (IL. 12 basically accepted the Act as constitutional. Accord-
ingly, one of the principles of the Act was functionality, the others being:

 avoiding new grievances,

* pursuing consensus,

 gradual compensation,

* the security of rights of ownership.

In detail:

Functionality

A real estate may be claimed exclusively for the purposes defined in the legal Act, pro-
vided the real estate served similar purposes prior to nationalization. However, the given
function may not only be served by the transfer of the original real estate, but by a real estate
for exchange or by financial compensation. In the latter case, of course, the financial support
has to be spent on establishing a real estate serving one of the defined purposes.

Avoiding new grievances

Throughout the execution of the Act, one has to consider the interests of the present
owner, trustee or user, as well as the operation of the institution inside the building. A mu-
nicipal real estate may only be transferred to the church if the execution of municipal duties
remains undisturbed. An adequate placement and compensation have to be secured to the
local government, or, if this is blocked by difficulties, the claim of the church has to be modi-
fied to a real estate in exchange or to financial compensation. The reasoning of the amend-
ment deliberately recommended that the church, in addition to the ownership of the prop-
erty, should take over the municipal institution operating inside the property - that is,
partially the task of the local government -, but the constitutional decision regarding the
former properties of the churches defined the criteria of the property transfer exactly in rela-
tion to schools and also defined the licenses of public schools, the essence of which is the
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following: the state (and evidently the local governments as well) has to basically ensure ideo-
logically neutral and uncommitted education for everyone. At the same time, by considering
the right of freedom of conscience and religion, it has to support the operation of ecclesiastical
- therefore committed - schools, and has to ensure the legal terms and conditions of establish-
ing such schools. In case a school is transferred to a church during the settlement of church
properties, and, accordingly, inside the building religious education takes place, the state has to
secure neutral education for parents and pupils not wishing to take part in a religiously com-
mitted education, in a way that it should not constitute an undue burden for them. In relation
to this principle, therefore, the right of the parent to chose a teaching-educational institution
corresponding to his/her religious or ideological conviction, has to be realized emphatically, by
taking into consideration the interests and rights of the child, of course.

Pursuing consensus

The starting point of the Act was that the parties concerned would agree on the date and
conditions of the property-transfer, and public organs would only take part in this process, if
one of the parties present financial claims in relation to the transfer. (Of course, when state
organs enter into the negotiation, the obligation to strive for consensus is still valid.) In lack
of a consensus, it is the state authorities that are entitled to make a decision, though their
decision might be challenged before court.

Gradual compensation

For the settlement of real estates claimed by the churches and falling under the scope of
the Etv., a time limit of ten years was set by the Act (in the meantime this was modified to the
year 2011). The preamble openly stated that during this time the gradual strengthening of
the churches might be expected and their social role would be increasing. Therefore, the
supply of the churches with the necessary number of real properties for the performing of
their public duties would be realized gradually. Gradual compensation is all the more impor-
tant, because during the aforementioned period, the economic situation of the country - the
central budget and the local societies - might be better of, and thus the buildings to be trans-
ferred might be replaced. On the other hand, churches themselves may prepare for the tak-
ing over of the great number of properties, for the maintenance and operation of institutions
within them.

The security of rights of ownership

Gradual compensation enabled the churches to submit new claims within this ten years
(that is, until 2001), in accordance with the growing demands. The security of ownership, on
the other hand, necessitated that the circle of properties to be gradually transferred to the
churches should be specified as early as possible. This was evidently one of the reasons why
an amendment in 1997 terminated the possibility of submitting new claims from the time of
its coming into force, (January 15", 1998). At the same time, it stipulated that the register of
real properties to be transferred to the church until 2011 shall be approved by the Govern-
ment, by 1999 and the proposal shall be submitted by the committee to the Government by
the same year. The principle of security of ownership was served by the provision that if oth-
erwise not agreed upon, the real property may be expropriated from the present owner -
mostly from local governments - by the due implementation of the rules of expropriation
procedure, and by ensuring compensation. The amount of compensation generally equals
with the expenses of moving the institution operating inside the real property - which gen-
erally exceeds the market value of the property. The amount of compensation may also cor-
respond to the amount of value-increasing investment financed by the local government or
its precursor. The present owner, trustee or user of the former real property of the church
may receive a real property in exchange for the property to be transferred to the church.
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Based on the Act, the claimant church could conclude a direct agreement with the pres-
ent owner or trustee (mostly with local governments, and in a few cases with state organs).
In such cases neither parties required help from the central budget.

If, for the moving out of the institution, apartments, etc., residing inside the building, or
for the financial compensation of the churches, the parties required the help of the central
budget, then so called agreement-drafts were concluded. These cases were studied by the
coordinating committees set up by the provisions of the Act, who took into consideration the
propositions of the concerned church organs and decided on entering the real property in
the register (this takes place annually in relation to real properties whose ownership is not
yet settled.) The committee comprises in half the representatives of the concerned church
and in the other half those of the Government. If the committee negotiates about a real prop-
erty which is owned by a local government, a representative of the concerned local govern-
ment shall take part in the decision-making as member of the committee, and shall have
a right to vote. The register of properties - including the detailed recommendations of com-
mittee members - is submitted to the government for approval. According to the Act - if
government approves the register - it has to be submitted to Parliament, which defines the
annual amount to be allocated for the settlement of ownership of former church properties.
In the next step the government organ responsible for the settlement of ownership - at pres-
ent the Prime Minister’s Office - formerly the Ministry of Culture and Public Education or the
Ministry of Cultural Heritage issues the individual public administration resolutions.

B) The process of legislation’s execution

The most significant theoretical change in the Act on the settlement of ownership of
church properties was signified by the aforementioned amendment of 1997. It is true that
before the Etv. was passed in 1991, the assessment of the prospective budgetary implications
of the ownership settlement did not take place. After a few years it became clear that due to
the number of submitted claims and its budgetary implications, the original deadline of 2001
had to be changed. Accordingly, in 1995 a series of negotiations started between the repre-
sentatives of the government and the four churches most concerned by the settlement of
ownership (Catholic, Reformed and Lutheran churches, and the Jewish denomination). One
of the results of the negotiations was that churches divided their claims to two parts - in kind
and financial compensation - and agreed that 2011 would be the final deadline of disbursing
financial compensation.

In the autumn of 1996, the government and the Apostolic Holy See started negotiations
on the financing of the public service and religious activities of the Catholic Church in Hun-
gary as well as on several issues of financial nature - thus about the former real properties of
the Catholic church. The agreement on these issues was concluded on 20" June, 1997, in
Rome. Based on this agreement, the Catholic church gave up its claim for a financial compen-
sation of HUF 42 milliard, the value of about 1200 real properties, provided that the Republic
of Hungary shall pay, instead of this amount, a perpetual annuity, which shall be spent by the
church on the financing of religious activities. However, the settlement of ownership of 818
real estates was claimed by the Catholic church pursuant to the provision of the Etv. until
2011, in yearly equal and value-proportionate scheduling. The agreement also served as the
basis of a new legislation, namely, Act CXXIV of 1997, by which Parliament amended the Etv,,
thus enabling churches to transform the monetary claim relating to church real estates cov-
ered by the Etv,, requested by the church not in kind, not delivered to it, furthermore finan-
cially or with a property of exchange not compensated, into a source of annuity. The annuity,
which is disbursed yearly, may be used by the church for religious and public undertakings.
(See Act CXXIV of 1997 on the financial conditions of religious and public purpose activity of
churches for more details. The amount of the annuity is 5% of the valorized value of the property.
Until the end of 1998, another 5 churches concluded an annuity-agreement with the government
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- the Hungarian Reformed Church, the Hungarian Lutheran Church, the Alliance of Jewish Com-
munities in Hungary, the Hungarian Baptist Church, and the Serbian Orthodox Diocese of Buda.
The churches concerned gave up their claims - together with the already mentioned Catholic
claims - for 1770 real properties, the total value of which was HUF 67 milliard, in exchange for
yearly annuity.) On the basis of the amendment to the Etv,, the property claims not yet resolved
have to be settled until 2011. The government had to decide on the approval of the property reg-
ister prepared by the coordinating committees in 1999. Committee sessions preparing the regis-
ter took place regularly between 1998-99, where, besides the permanent members from the gov-
ernment and the churches, all concerned parties were present (for example the representative of
the local government with a right to vote, if the given property was under the ownership of a lo-
cal government.) Accordingly, the majority of the propositions were reached by consensus. The
registers approved by the government were announced in the official journal of the Republic of
Hungary, in the Official Journal of the Republic. Following the announcement, the settlement of
ownership was controlled as described above, but I have to mention that the central organs of the
churches make a proposal each year as to which real estate they want to receive back or want to
be compensated from the register, considering the amount that is due to the given church.

C) Data on the execution of he Act

In the settlement of ownership of church properties the following 12 churches were in-
volved: Hungarian Catholic Church, Hungarian Reformed Church, Hungarian Lutheran
Church, the Alliance of Jewish Communities in Hungary, Hungarian Unitarian Church, Hun-
garian Baptist Church, Romanian Orthodox Church in Hungary, Hungarian Orthodox Church,
Serbian Orthodox Diocese of Buda, Hungarian Methodist Church, S.D. Adventist Church, Sal-
vation Army. (Nationalization without compensation affected these churches as of January,
1948 - marking the force of the Act.)

Aggregated data is shown in the following table.!

1992-2008
Real estates already settled
Real estates still to
Settled by government . Not falling be settled
s Annuity . 1
Church decision Direct within the Act
agreem. (rejected,
withdrawn.
etc. illi
““““bcr million HUF nun}bcr of million HUF ) darabszam million
of pieces pieces HUF
Hungarzqn lot:1239
Catholic 1226 72205,737 s 42022,752 571 1192 4 1587,5
title:1154
Church
Hungarian
N lot:425 lot:338
Reformed 1009 17863,017 title:343 66334 title:389 1210 56 729,6
Church
Hungarian lot:105
Lutheran 266 7982,798 lot:82 title:76 4270,2 o lot:109, title:90 41 519,4
title:99
Church
Alliance of
Jewish
Communities .
in Hungary 33 4574,152 10;210534 13511 4 140 0 0
(together tide:
with the
orthodox)

! Calculated at the mid-point rate of the HUF/EURO: 1 euro = circa 290 HUF.
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Serbian
Orthodox
Diocese of
Buda

lot:16
22 1096,95 2 848 5 title:13 0 0

Romanian

Orthodox lot:12
Church in 9 77,835 0 0

title:9
Hungary

Hungarian
Orthodox 2 28 3 0 0
Church

Hungarian
Methodist 2 200 0 0
Church

Seventh Day
Adventist 2 169 6 0 0
Church

Hungarian
Unitarian 1 50,43 1 0 0
Church

Salvation
Army Free 1 0 1 0 0
Church

Hungarian
Jehovah's 1 0 0
Witnesses

Hungarian
Baptist 3 192,5 2 121 2
Church

N
(=1
(=]

lot:1953
title:1731

lot:1029 lot:2695

TOTAL: 2576 | 104440419 title:1071 title:2670

674006,352 101 2836,5

From this table we may conclude that based on the Etv,. the churches together submitted
their claims for a total of 7400-8500 real estates, depending on the categorization we apply
- be it according to titles or topographical lot numbers (evidently, the categorization accord-
ing to lot number gives the higher number. Regarding the submitted claims, 53% of them
belonged to the Hungarian Catholic Church, 36% to the Hungarian Reformed Church, 6% to
the Hungarian Lutheran Church, 4% to the Alliance of Jewish Communities in Hungary, and
1% to smaller churches. As regards the value of the real properties, however, - taking into
consideration the data of a table to be introduced later - significant differences may be de-
tected in comparison to this former categorization. The value-quota of the Hungarian Catho-
lic Church is 70% of the total value, while the value-quota of the Hungarian Reformed Church
not only falls short to the item-quota of more than 30%, but also to their national representa-
tion in the population, which is 20%. (The structural difference in the stock of real estates of
the two churches and the reasons behind it would deserve another paper.) In the case of
other churches, the value-quota is nearer to the number of submitted claims.

Throughout the process of settlement of ownership, which has been going on since 1991,
the real estate claims of a few small churches (Hungarian Orthodox, Romanian Orthodox,
Adventists, Methodists) have practically been settled completely. The continuous positive
government attitude towards the claims of ethnic small churches (Serbian and Romanian
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Orthodox) should be highlighted, as a result of which the property claims of the Romanian Or-
thodox Church in Hungary, for example, were settled already by 1996.

The government - as we have earlier referred to it - following the signing of the annuity-
agreements, in 1999 accepted the register of property claims to be settled until 2001. Pursu-
ant to the contents of the register, until 2011 a total of 1719 former church properties, amount-
ing to HUF 61,55 milliard in 1998-99 currency rate, shall have been settled in valorized rate,
in the following distribution:

Financial aspekt of the final registers
Churche Pr{:f:;i{tzl;?)u ¢ No. of property

Hungarian Catholic Church 45,19 808
Hungarian Reformed Church 8,75 671
Hungarian Lutheran Church 5,06 209
Jewish Alliance (together with the orthodox) 1,85 16
Serbian Orthodox Diocese of Buda 0,5354 14
Hungarian Baptist Church 0,1 1
Hungarian Unitarian Church 0,06 1

Total 61,55 1719

D) The fast-track property restitution

In 2005 the Government adopted a resolution making it possible to fast-track property
restitution negotiations and close outstanding claims in 2006, instead of by 2011 as the origi-
nal law set forth. (The discussion of the outstanding cases, the timing of the valorizated com-
pensations to 2011, with governmental committal/covenant.) Three religious groups (Roman
Catholic, Jewish, and Serbian Orthodox Diocese of Buda) chose to use the new procedure;
neither the Reformed nor the Lutheran Churches opted for the procedure. From 2006 until
the end of the reporting period, 245 properties (worth up to HUF 7.8 milliard) were resti-
tuted, and HUF 16.3 milliard was paid as compensation (190 cases). The Protestant churches
had 260 outstanding cases (HUF 4500 million) at the end of the reporting period. Partici-
pants generally considered the procedure good.

The experience of the settlements

Between 1992 and 2008, approximately 32% of the property claims were settled by
government decision - and by the individual public administration resolutions execut-
ing them -, 21% were settled by paying out annuity, based on agreements concluded
with the churches, 13% were settled by a direct agreement between the local govern-
ment or the trustee of state owned properties on the one hand, and the claimant church
organs on the other hand. After processing the data, we could also see that about 33%
of the submitted church claims did not fall under the force of the Act, so the churches
submitting these claims withdrew them, or they were rejected. (Regarding the relative-
ly high number of rejected claims, we have to note that - as it may be concluded by the
introduction of the Act - claims had to meet a set of very severe requirements, and the
absence of even one criterion disqualified the claim. The majority of the withdrawn or
rejected claims did comply with more criteria of the Etv., but not all of them. So we
do not talk about churches who, in bad faith, claimed real estates which were not even
covered by the Act.) Considering all this, /% of the submitted church claims are still to
be settled until the deadline of 2011.
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The distribution of functionality of the real properties having been settled between 1992
and 2008 by government decision, is the following:

Functions (distribution in %)
Church Religion Education Culture Social-health care
Catholic 61% 22% 9% 8%
Reformed 63% 25% 7% 5%
Lutheran 81% 9% 5% 5%
Jewish 59% 8% 22% 11%
Small churches 72% 15% 6% 7%
Total: 67% 16% 10% 7%

From the chart it follows that churches basically claimed the real properties or compensa-
tion thereof for religious purposes. The next function in importance was education, and only
a much smaller proportion is covered by culture or social-health care purposes.

The next table shows the proportion in relation of functionality:

Distribution of the real property to be settled in relation to functionality

. Before nationalization | After re-privatization | Projected function
Function (number) (number) (number)
Religious life 13 11 40
Education 53 29 9
Culture 3 2
Social-health care 2 6
Others 21
Total 66 66 66

Distribution of the real property to be settled in financial
way in relation to functionality

. Before nationalization | After re-privatization | Projected function
Function (number) (number) (number)
Religious life 8 3 28
Education 27 18 2
Culture 3 2
Social-health care 3 3
Others 8
Total 35 35 35

42 % of the HUF 104,4 milliard so far paid and secured in relation to the settlement of

ownership is due to the local governments (a great majority of former church properties
were transferred to the local governments from state ownership in 1990, but otherwise it
was also true that municipal institutions operated in a great part of the buildings), 41% are
due to the churches as financial compensation, while 77% goes to non ecclesiastical and non
mumnicipal organizations. By this latter title we mostly mean public - primarily higher edu-
cation - institutions.
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So far, real properties of the value of 104,4 milliard HUF (which was paid plus the re-
maining liability) were settled by government decision, real properties of the value of 67,4
milliard HUF are compensated in annuity, and until 2011 real properties of the value of
2,8 milliard HUF are still to be settled - these aspects of the settlement of ownership alto-
gether amount to 174,6 milliard HUF, regarding the value of all the real properties. This,
naturally, does not include cases settled by direct agreement - more than one thousand
items -, as well as cases settled by government decision but without budgetary liability
(a few dozens of cases), since the assessment of the value of these cases have not yet been
instrumented, of course.

To sum up the experiences of the execution of the Etv., we may conclude that:

* in the majority of the cases, the churches received back their former properties for well-
defined purposes, mostly for religious undertakings. However, the greater part of the
financial compensation - obviously - did not go to churches, but predominantly to lo-
cal governments, municipal organizations, institutions, and a smaller part to public in-
stitutions, mainly for public benefit engagements (education, health-care, social pur-
poses, culture);
the use of the amounts of financial compensation may be traced, since they are at reli-
gious, public or municipal institutions on the one hand, and these institutions spend
the money almost exclusively on public benefit investments - primarily on settlement
development (e.g. constructing or expanding schools), or on budgetary developments
(e.g. higher education). In addition, the majority of these amounts are used for con-
struction investments, which appear in the economic circulation and stimulate the
whole of Hungarian economy.
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Vyrovnani s majetkovymi kfivdami v Rakousku
Oliver Henhapel

Pokud nebudeme brat v tvahu historicky vyvoj, 1ze soucasny systém financovani cirkvi
a nabozenskych spolec¢nosti v Rakousku pochopit jen do urcité miry.
Nejdfive bych vam kritce pripomnél zakladni principy rakouského konfesniho priva, kte-
ré vétsina z vas jist€é znd. Mezi hlavni body patfi:
* Nibozenska svoboda jakozto skupinové privo, tj. skupinova nibozZenska svoboda, je za-
kotvena v ¢lanku 15 rakouského stitniho zdkladniho zdkona z roku 1867.
* Existuje princip rovnopravnosti, tj. rovného zachazeni se vSemi cirkvemi a naboZensky-
mi spole¢nostmi. To hraje dodnes vyznamnou ulohu pfi finan¢nim vyrovnani za pfipa-
dy nespravedlnosti, k nimz v dé€jindch doslo.
* Rakouskou zvlastnosti je princip vylu¢nosti, tj. v Rakousku muiZe existovat kazda cirkev
¢i ndbozenska spole¢nost pouze jednou.
* Existuje samozfejmé princip uznatelnosti, tj. cirkve a nibozZenské spole¢nosti museji byt
schvaleny, a to v rimci pomérné rozsihlého postupu.
* A kone¢né v Rakousku vzdy existoval a dodnes existuje tzv. princip vlastniho financovani,
tj. cirkve a naboZenské spole¢nosti se museji financovat samy.

Tuto zasadu vlastniho financovani bylo v souvislosti s nipravou skod, které napachal na-
cizmus, nutné z pravniho hlediska porusit. V kontextu historického vyvoje se vSak nejedna
o odklon od tohoto pozadavku, jak by se mohlo na zdklad€ nutnosti pozménit pfislusné zako-
ny na prvni pohled zdat.

Pro snadnéjsi pochopeni tohoto vyvoje se musim vratit o mnoho let zpét, a sice aZ k vytvo-
feni nabozenského fondu za cisafe Josefa II. v roce 1783. V té dobé€ byly existujici ndboZenské
fondy, dalsi mechanismy financovani farnosti a jinych instituci slou¢eny spolu s majetkem
priblizné 700 klastert do ndbozenského fondu Josefa II. Jednalo se o klastery, které se podle
cisafova nazoru nevénovaly produktivni ¢innosti, tj. neposkytovaly sluzby v oblasti Skolstvi
nebo péce o nemocné, staré ¢i potfebné osoby. V soucasném pojeti by to znamenalo, Ze ne-
poskytovaly sluzby v obecném vefejném zajmu. Tento fond cirkevniho majetku, ktery spravo-
val stit, se zpocatku pouzival k financovani nové vznikajicich ¢i nové vytvorenych farnosti.
Od roku 1855 se zacal vyuzivat také k samotnému financovani chodu farnosti.

Dne 12. bfezna 1938 doslo v Rakousku k ndhlému a zdsadnimu poruSeni prava. Po nasil-
ném pripojeni Rakouska k Némecku (tzv. anSlusu) byl veSkery majetek cirkvi a nabozZenskych
spolec¢nosti v prabéhu nékolika malo mésict zkonfiskovin a ,zaclenén” do majetku Némecké
fiSe. To se tykalo nejen naboZenského fondu, nybrz také naboZenskych nadaci, katolickych
soukromych 8kol, katolickych spolkti a mnoha dalSich zafizeni, ktera byla z¢asti pfes noc zru-
Sena. Jako extrémni pfiklad mohou mj. slouZit katolické studentské spolky, na které ¢lenové
SA a Gestapa caste¢né jesté v noci na 12. bfezna zautocili a které vydrancovali a zpustosili,
a dale predevsim majetek Zidovskych naboZenskych obci.

V roce 1938 doslo ke druhé zvlastnosti v rakouském pravu - vznikl tzv. cirkevni prispévek,
bézné nazyvany také ,cirkevni dan“. Cirkve byly nuceny zajistit si vlastni financovani, vybirat po-
platky od svych ¢lenti a tyto poplatky, pokud by nebyly placeny, vymahat soukromopravni cestou
jako kazdy jiny dluh vznikly podle ob&anského prava. Ucelem tohoto opatieni bylo pfimét co
nejvice ¢lent k vystoupeni z katolické cirkve. Vznikl tim v8ak také zdroj vlastnich pfijmu, ktery
existuje dodnes, a v pfipad€ katolické cirkve je jeho vySe 1,1 % ro¢niho pfijmu. Cirkev je tak na sta-
té téméf nezavisla, pricemz tato nezavislost byla po roce 1954 z pohledu cirkve zasadnim dtivo-
dem k zachovani cirkevniho pfispévku. Z historického pohledu je dileZzité, Ze tento prispévek se
tykal pouze cirkvi, v pfipadé Zidovské naboZenské obce se v roce 1938 Zadné feSeni nenaslo.
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O tomto prispévku a o jeho spojitosti s dalSimi statnimi ustanovenimi tykajicimi se dani
budu hovofit ve svém nasledujicim pfispévku.

V dusledku toho se Republika Rakousko v ¢linku 26 Stitni smlouvy z Vidné z 15. kvétna
1955 zavazala uhradit Skody na majetku, které vznikly cirkvim a naboZenskym spole¢nostem.
Tykalo se to katolické cirkve, evangelické cirkve, starokatolické cirkve a Zidovskych naboZen-
skych spolki, tj. Zidovskych naboZenskych obci. V dal$im pribéhu se omezim na katolickou
a naboZenské spolecnosti plati stejné podminky. V roce 1956 byl na zikladé spolkového zikona
ziizen Utad pro spravu nabozenského fondu, ktery pievzal spravu byvalého cirkevniho majet-
ku z naboZenského fondu. Ukolem tohoto Gfadu bylo zabyvat se v souvislosti s feSenim majet-
kovych otazek i technickymi zaleZitostmi, totiZ zapisy do katastru nemovitosti, vyjasnénim spor-
nych otazek apod.

Zpracovani vSech detailti a dosaZeni dohody o majetku katolické cirkve se Svatym stolcem
trvalo fadu let. JeSté€ i dnes se obcas objevuji nevyfeSené otazky, napf. aZ minuly rok vyslo naje-
vo, 7e v pfipadé jednoho pozemku je jako majitel v katastru nemovitosti uveden Ufad pro spri-
vu nibozenského fondu. Jelikoz byl Ufad pro spriavu nibozenského fondu v roce 1988 na zikla-
dé zruSeni pfislusného zakona rozpustén, odpovida za feSeni téchto pripadh nadile ufad pro
nabozenské zilezitosti rakouského Ministerstva Skolstvi.

K rozsahlému vypofadani se s katolickou cirkvi doslo v roce 1960 v ramci Dohody o majet-
kovém vyrovnini se Svatym stolcem, podle niZ byla finan¢ni nihrada rozdélena do dvou,
resp. tfi Casti. Nejdfive bylo dohodnuto, Ze majetek cirkevnich zafizeni, ktera dne 1. bfezna
1938 nebo 1. zafi 1959 pouZivala cirkev, prejde do vlastnictvi katolické cirkve. Tato koncepce
se vztahovala na cirkevni vyuZiti, nikoli tedy na produktivné vyuZivané pozemky, zejména v ze-
médélstvi. Bylo dohodnuto, Ze cirkvi pfipadne rovnéz 5600 ha téchto produktivnich pozemkai,
jejichZ vynosy se pouZiji k dalSimu udrZovani cirkevnich zafizeni.

To zarovenl znamenalo, Ze statu zastala zna¢nd c¢ast pozemku, které se drive nachizely
ve vlastnictvi Némecké fiSe. Zarovenl bylo dohodnuto, Ze Republika Rakousko bude katolické
cirkvi trvale vyplacet finan¢ni ndhradu. Tyto platby jsou tvofeny zikladni ¢astkou, pevné stano-
venou zakonem, ktera byla od roku 1960 uZ pétkrat valorizovana. V souc¢asné dobé ma rakousky
parlament rozhodnout o Sestém dodatku smlouvy, ktery byl nedavno projednan se Svatym stol-
cem a podle néhoz ma byt vyplicena ¢istka opét zvySena. Jedna se o prostou valorizaci doty¢né
¢astky. Pokud totiz index spottebitelskych cen v Rakousku vzroste od posledni ipravy smlouvy
ovice nez 20 %, muze katolicka cirkev pozadat o nové projednani smlouvy. To se také déje a v ta-
kovém pripadé€ se ¢astka upravi na zakladé ziskanych udaji. Takovato ustanoveni, kterd se ¢asto
vyskytuji v ndjemnich smlouvach, nejsou ni¢im vyjimecnym.

Druhou ¢ast vyrovnani tvofi dynamicka ¢astka. Cirkvi se tim vynahrazuji naklady na 1250 cir-
kevnich zaméstnanct. Tato ¢astka se vypocitava na zdkladé platu vysokoskolsky vzdélaného
statniho zaméstnance stfedniho véku, coz je jednoznacna definice zaloZend na pracovnim zara-
zeni, sluZebni tfidé€ a platovém stupni takového zaméstnance. Vypoctena ¢astka se pak upravuje
»2automaticky“ podle vyse platu zaméstnanct vefejné spravy.

V soucasné dobé tvofi tato ¢astka celkem 47 milionti eur ro¢né. Jen pro srovnani, pfijmy
z cirkevni ,dané, tj. z cirkevniho pfispévku, dosahuji ro¢né€ pfiblizné 370 milionua eur. Tuto
¢astku vybird a spravuje a také ji vymaha sama katolicka cirkev. K tomu ji v kazdé diecézi slouzi
vlastni spravni aparat, tzv. Ufad pro cirkevni pfispévek.

K tomu jesté patfi dalsi otazky, zejména otazka financovani soukromych skol a financovani
uciteltl vyucujicich ndbozZenstvi na stitnich skolach. To jsou vSak oblasti, kterymi se budu zaby-
vat zitra v rimci celkového financovani.
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Berichtigung von Eigentumsunrechten in Osterreich
Oliver Henhapel

Die heute in Osterreich bestehende Systematik der Finanzierung der Kirchen und Religi-
onsgesellschaften ist nur eingeschrinkt verstindlich, wenn die historische Entwicklung
nicht betrachtet wird.
Ich mochte zu Beginn kurz einige Grundsitze des Osterreichischen Staatskirchenrechts in
Erinnerung rufen, die den meisten von Ihnen sicherlich bekannt vorkommen. Stichworte sind:
« die Religionsfreiheit ist als Gruppenrecht, also die kollektive Religionsfreiheit, in Oster-
reich verankert im Artikel 15 des Staatsgrundgesetztes von 1867.

 das Prinzip der Paritit, also der Gleichbehandlung aller Kirchen- und Religionsgesell-
schaften. Dies spielt beim finanziellen Ausgleich fiir historische Ungerechtigkeiten bis
heute eine grofie Rolle.

* Eine Osterreichische Besonderheit ist das Prinzip der Exklusivitit, d.h. es kann jede Kir-

che- oder Religionsgesellschaft in Osterreich nur einmal geben.

* Es gibt selbstverstindlich das Prinzip der Anerkennung, d.h., Kirchen und Religionsge-

sellschaften miissen zugelassen werden, in einem umfangreichen Verfahren.

* Und es gibt und gab immer schon das Prinzip der Selbsterhaltungsfihigkeit, d.h., die

Kirchen- und Religionsgesellschaften miissen sich selbst finanzieren.

Dieser Grundsatz der Selbstfinanzierung musste im Zusammenhang mit der Wieder-
gutmachung des Schadens, den der Nationalsozialismus angerichtet hat, rechtstechnisch
durchbrochen werden. Im Kontext der historischen Entwicklung stellt es kein Abgehen
von diesem Erfordernis dar, allerdings hat es aufgrund der erforderlichen Regelungstech-
nik oberflichlich den Anschein.

Zum leichteren Verstindnis der Entwicklung, muss ich Jahre zuriickgehen und zwar
auf die Schaffung des Religionsfonds unter Kaiser Joseph II. im Jahre 1783.

Damals wurden die zu diesem Zeitpunkt bestehenden religiosen Fonds, verschiedene
Finanzierungskonstruktionen von Pfarren, und Ahnliches mit dem Vermogen aus rund
700 aufgelosten Klostern, zum Religionsfond Josef IT zusammengefasst. Bei den Klostern
handelte es sich um solche, die nach Auffassung des Kaisers nicht produktiv titig waren,
d.h. keine Leistungen im Bereich des Schul- und Bildungswesens oder Pflege von kran-
ken, alten oder hilfsbediirftigen Menschen erbrachten. Im heutigen Verstindnis wiirde
davon sprechen, dass sie keine Leistungen von allgemeinem offentlichem Interesse er-
bracht haben. Dieser Fonds kirchlichen Vermogens wurde staatlich verwaltet und diente
zunichst zur Finanzierung von neu entstehenden und neu geschaffenen Pfarren.

Ab dem Jahre 1855 wurde er auch dazu herangezogen, die Pfarren ganz grundsitzlich
zu finanzieren.

Mit 12. Mirz 1938 ist in Osterreich ein plotzlicher und radikaler Rechtsbruch eingetreten,
indem nach dem Anschluss Osterreichs an das deutsche Reich die gesamten Vermdgen von
Kirchen und Religionsgesellschaften innerhalb weniger Monate eingezogen und in das Ver-
mogen des deutschen Reiches ,eingegliedert wurden. Dies betraf nicht nur den Religions-
fonds, sondern religiose Stiftungen, katholische Privatschulen, katholische Vereine, und vie-
les mehr, die teilweise tiber Nacht aufgelost wurden. Extreme Beispiele waren unter Anderem
die katholischen studentischen Verbindungen, die teilweise noch in der Nacht des 12. Mirz
von Mitgliedern von SA und GESTAPO gestiirmt, gepliindert und verwiistet wurden und vor
allem das Eigentum der israelitischen Kultusgemeinden.

Im Jahr 1938 kam eine zweite Besonderheit in den 6sterreichischen Rechtsbestand,
der Kirchenbeitrag, umgangssprachlich auch Kirchensteuer genannt.
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Die Kirchen wurden gezwungen zur Selbstfinanzierung, Beitrige von ihren Mitgliedern
einzuheben und diese, wenn sie nicht bezahlt wurden, im zivilrechtlichen Wege wie jede
andere zivilrechtliche Schuld einzuklagen. Die Absicht dahinter war, eine moglichst hohe
Anzahl von Mitgliedern der katholischen Kirche zum Austritt aus der Kirche zu bewegen.

Damit wurde aber auch eine eigene finanzielle Einnahmequelle geschaffen, die bis heu-
te besteht und bei der katholischen Kirche derzeit 1.1% des Jahresbezuges betrigt. Die
Kirche ist dadurch in keinster Weise vom Staat abhingig, was ein wesentlicher Grund fiir
die Beibehaltung des Kirchebeitrages nach 1945 aus Sicht der Kirche, war. Eine besondere
historische Bedeutung hat dabei die Tatsache, dass dieser Beitrag nur fiir die Kirchen vor-
gesehen war, fiir die israelitische Religionsgesellschaft wurde keine bereits 1938 erst gar
keine Losung geschaffen.

Auf diesen Beitrag und sein Zusammenhang mit anderen, steuerlichen, staatlichen Re-
gelungen komme ich morgen zu sprechen.

In der Folge hat sich die Republik Osterreich im Artikels 26 des Staatsvertrags von Wien
vom 15. Mai 1955 verpflichtet, den entstandenen Vermogensschiden gegeniiber den Kir-
chen- und Religionsgesellschaften wieder auszugleichen. Das betraf die katholische Kir-
che, die evangelische Kirche, altkatholische Kirche und die israelitischen Kultusgemein-
den, d.h. die israelitischen Religionsgesellschaft. Im Folgenden werde ich mich auf die
katholische Kirche beschrinken, da dies der grofite und komplexeste Bereich war und die
anderen Kirchen und Religionsgesellschaft aufgrund der Paritit gleichbehandelt wurden.

Im Jahre 1956 wurde durch ein Bundesgesetz die Religionsfondtreuhandstelle geschaf-
fen, die das ehemalige Kirchenvermogen aus dem Religionsfonds in die Verwaltung tiber-
nahm und deren Aufgabe es war, im Zusammenhang mit der Losung der Vermogensfragen
auch die technischen Abwicklungen, sprich die grundbiirgerlichen Eintragungen, Bereini-
gungen und Ahnliches, vorzunehmen.

Bis alle Details aufgearbeitet und der Vermogensvertrag mit dem Heiligen Stuhl tech-
nisch umgesetzt war, dauerte es viele Jahre. Manchmal ergibt sich sogar noch heute eine
offene Frage, so kam erst letztes Jahr eine Liegenschaft ,zutage®, bei welcher noch die Reli-
gionsfondtreuhandstelle im Grundbuch eingetragen war. Da die Religionsfondstreuhand-
stelle im Jahr 1988 durch Aufhebung des Gesetzes aufgelost wurde, fillt es nunmehr in die
Aufgaben des Kultusamtes des Osterreichischen Unterrichtsministeriums solche Abwick-
lungen zu erledigen.

Die umfangreiche Regelung mit der katholischen Kirche erfolgte im Jahre 1960 im Rah-
men des Vermogensvertrages mit dem dem Heiligen Stuhl, in dem die Ersatzzahlungen in
zwei, bzw. drei Teile gegliedert wurden. Zunichst wurde vereinbart, dass das Vermogen
von kirchlichen Einrichtungen, die am 1. Mirz 1938 oder am 1. September 1959 von kirch-
lichen Einrichtungen benutzt wurden in das Eigentum der katholischen Kirche zu tibertra-
gen waren. Der Begriff bezog sich dabei auf eine sakrale Nutzung, somit nicht auf die pro-
duktiven, insbesondere landwirtschaftlichen, Liegenschaften. Es wurde vereinbart, dass
5600 ha dieser produktiven Liegenschaften zum weiteren Erhalt der kirchlichen Einrich-
tungen durch die Ertrignisse ebenfalls in das Eigentum der Kirche iibertragen werden.

Dies hat zugleich bedeutet, dass ein erheblicher Teil der Liegenschaften im staatlichen
Eigentum, wo sie sich als ehemaliges Vermogen des deutschen Reiches befanden, verblieb.
Gleichzeitig wurde vereinbart, dass die Republik Osterreich stindige Zahlungen leistet an
die katholische Kirche. Diese Zahlungen sind geteilt in einen Grundbetrag, der im Gesetz
festgeschrieben wurde und mittlerweile seit 1960 finfmal valorisiert wurde. Derzeit befin-
det sich gerade nach einer neuerlichen Verhandlung mit dem Heiligen Stuhl ein sechster
Zusatzvertrag im Osterreichischen Parlament zur Beschlussfassung, in welchem der Betrag
neuerlich angehoben werden soll.

Das ist nichts anderes als eine ganz einfache Valorisierung, wenn der Verbraucherpreisin-
dex in Osterreich mehr als 20% seit der letzten Vertragsinderung betrigt, kann die katholische
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Kirche eine neue Verhandlung begehren, das wird auch gemacht und dann wird einfach auf
Basis der Daten der Betrag angepasst. Solche Regelungen die es in Mietvertrigen oft gibt,
sind nichts Ungewohnliches.

Der zweite Teil ist ein dynamischer Betrag. Es wird der Kirche der Aufwand von 1250
Kirchenbediensteten ersetzt. Der Betrag wird bemessen anhand eines Beamtengehaltes,
eines akademisch gebildeten Beamten, mittleren Alters, das ist eine eindeutige Definition,
die sich anhand von Verwendungsgruppe, Dienstklasse und Gehaltstufe, der Betrag passt
sich daher gleichzeitig mit den Gehiltern der 6ffentlich Bediensteten ,automatisch“ an.

Insgesamt beliuft sich dieser Betrag derzeit auf rund 47 Millionen Euro pro Jahr. Nur
zum Vergleich die Einnahmen aus der Kirchensteuer, aus dem Kirchenbeitrag, ergeben pro
Jahr in etwa 370 Millionen Euro. Dieser Beitrag wird von der katholischen Kirche selbst
eingehoben, selbst betrieb und selbst verwaltet, wozu in jeder Diozese ein kircheneigener
Verwaltungsapparat besteht, die Kirchenbeitragsstellen.

Dazu kommen noch andere Elemente, insbesondere die Finanzierung der Privatschulen
und die Finanzierung der Lehrkrifte fiir den Religionsunterricht im staatlichen Schulwe-
sen, das sind aber Teile, auf die ich komme morgen im Rahmen der Gesamtfinanzierung zu
sprechen.
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Settlement of the property injustices in Austria

Oliver Henhapel

The understanding of the current funding of churches and religious societies in Austria
can only be limited without taking into account historical development. To begin with,
I would like to remind you of some basic principles of the Austrian public law concerning
religious bodies, the majority of which are well-known to you. Key principles comprise the
following:

» Freedom of religion as a collective right, i.e. a collective freedom of religion, has been

anchored into Article 15 of the Austrian Constitution of 1867.

» The principle of parity, i.e. the principle of equal treatment of all church and religious
societies, has played an important role with regard to compensation for historical injus-
tices until today.

* An Austrian peculiarity is a principle of exclusivity, i.e. each church or religious society
can only be registered once in Austria.

» Of course, there is a principle of recognition, i.e. churches and religious societies have
to be recognized through a complex procedure.

* And there has always been a principle of self-preservation, i.e. churches and religious
societies have to raise their own funds.

The basic principle of self-preservation had to be legally breached in connection with
restitution provided for damages incurred under the Nazi rule. In the context of historical
development, however, it does not represent an abandonment of this requirement even if it
may give that impression, based on the necessary legal mechanism.

To provide a more profound understanding, I have to go back in history, namely to the
establishment of the Religious Fund under the Emperor Joseph II in 1783. At that time, the
existing religious funds, different parish funding mechanisms, and other institutions were,
together with the property of some 700 abolished monasteries, united into the Religious
Fund of Joseph II. These monasteries were those which, in the Emperor’s opinion, failed to
provide productive services, i.e. services in the area of education or care of the sick, the eld-
erly, and the needy. Today we would say that they failed to provide services in the general
public interest. This Fund comprising church property was managed by the State and was
used primarily to provide funding for newly created and newly established parishes. Since
1855, it was also used to finance the overall activities of the parishes. On 12 March 1938, Aus-
tria witnessed a sudden and radical breach of law when the entire assets of church and reli-
gious societies were confiscated within a couple of months and transferred into the owner-
ship of the German Reich after the annexation imposed on Austria by the German Reich. It
did not affect only the Religious Fund but also religious foundations, private catholic schools,
catholic associations, and many other institutions which have partly been abolished over-
night. As extreme cases, I can mention the example of Catholic student associations which
were partly attacked, plundered, and destroyed by the members of SA and Gestapo on the
very night of 12 March or the taking of property of Jewish religious communities.

In 1938, the second particularity of the Austrian law came into existence, namely a church
contribution, called in colloquial language a church tax. The churches were forced to self-fi-
nancing; they had to collect contributions from their members and to enforce their claims by
a legal action against those in default, as in any other case of a debt which is subject to civil
law. The idea was to make as many members leave the Catholic Church as possible. However,
it also created a source of revenue for churches which has persisted until today and which at
present amounts to 1.1% of the yearly revenue of the Catholic Church. Thus, the Church is
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almost independent of the State, which in the view of the Church was one of the major reasons for
retaining the church contribution after 1945. From the historical point of view, it is important that
this contribution was only intended for churches. For the Jewish religious community, no solution
whatsoever was proposed in 1938.

I will speak about this contribution in connection with other state tax regulations
tomorrow.

Consequently, the Republic of Austria has committed itself in Article 26 of the Austrian
State Treaty (signed in Vienna on 15 May 1955) to compensate church and religious socie-
ties for any incurred financial losses. This commitment applied to the Catholic Church, the
Evangelical Church, the Old Catholic Church, and the Jewish orthodox communities,
i.e. the Jewish Religious Society. Further, I will confine myself to the Catholic Church since
it is the largest and the most comprehensive area and since other churches and religious
societies are treated likewise according to the principle of parity.

In 1956, a Religious Fund Management Office was established by means of a federal law,
which took over the management of the former church property of the Religious Fund. In
connection with solving property issues, the Office was responsible for any technicalities,
such as entries into the land register, settlement of outstanding issues, etc.

It took many years to clarify all the details and to implement the property agreement with
the Holy See. At times, open issues arise even today. For example, a real property came ,to
light“ last year, for which the Religious Fund Management Office was registered as the owner
in the land registry. As the Religious Fund Management Office was abolished in 1988 due to
a repeal of a law, this kind of settlement shall henceforth be the responsibility of the Office
for Religious Affairs of the Austrian Ministry of Education.

A comprehensive arrangement with the Catholic Church was reached in 1960 within
the framework of the property agreement with the Holy See, in which the compensation
was divided into two, or rather three parts. First of all, it was agreed that the assets of
church establishments, which were used by the Church as of 1 March 1938 or 1 September
1959, were to be transferred into the ownership of the Catholic Church. The idea was ap-
plicable to sacral use of the assets, not to productive, mostly agricultural property. It was
agreed that 13,840 acres of this productive property shall become the ownership of the
Church and serve for the maintenance of church establishments.

At the same time, it meant that a significant part of the assets, which used to be the prop-
erty of the German Reich, remained in the state ownership. It was agreed simultaneously
that the Republic of Austria shall make regular payments to the Catholic Church. These pay-
ments were established as a base amount stipulated by law, which has so far been adjusted
five times since 1960. At present, following the latest negotiations with the Holy See, the
sixth supplementary agreement, in which the amount was increased anew, has been tabled
for vote in the Austrian Parliament.

The adjustment is a simple valorizing. If the consumer price index increases by 20%
since the last amendment to the Agreement, the Catholic Church may request to open
new negotiations. This is what usually happens and, in this case, the amount is simply
adjusted based on available data. Such an arrangement, which is often part of rental
agreements, is not unusual.

The second part of the amount is dynamic. The Church is compensated for the expenditure
related to 1,250 church employees. This amount is calculated on the basis of the salary of an
academically educated, middle-aged civil servant. It is an unambiguous definition based on the
employment group, service class, and salary grade of such a civil servant. The amount is, there-
fore, adjusted “automatically” together with the increase in the salaries of civil servants.

At present, this amount equals approximately 47 million euro a year. For compari-
son, the revenue derived from the church tax, a so-called church contribution, amounts
to some 370 million euro a year. This contribution is levied, collected, and managed by
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the Catholic Church. To this end, the Church has created its own instrument - a Church
Contributions Office - in each diocese.

There are also some other elements, namely financing of private schools and financing
of the teaching staff for religion education in state schools. However, these are issues
I will address tomorrow when I will talk about overall financing
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Narovnani majetkovych kfivd zpusobenych cirkvim béhem
komunistického totalitniho rezimu v Estonsku

Ringo Ringuvee

Cirkev a stat v obdobi pred totalitou

Podle Ustavy Estonské republiky z roku 1920 v Estonsku neexistovalo Zddné stitni nabo-
Zenstvi. Cirkve a ndboZenska spolecenstvi byly podle soukromého priva povazovany za prav-
nické osoby. V roce 1919 byl prosazen zikon o pozemkové reformé€, dominantni cirkve, evan-
gelickd luterdnska cirkev a pravoslavna cirkev, si vS8ak uchovaly zna¢ny majetek vcetné
pozemku a budov.

Cirkve a ostatni naboZenska spolecenstvi a obce byly samofinancujici instituce. Do roku
1925 vSak Estonska evangelicka luteranska cirkev dostavala pfimou podporu od estonské vla-
dy za provadéni civilnich matri¢nich zdznami (zaznamy o narozenich, snatcich a amrtich)
stejné jako pfed ruskou revoluci v roce 1917.

Majetkové kiivdy zpasobené cirkvim v obdobi komunistické totality

Poté, co se Estonsko v roce 1940 stalo soucisti Sovétského svazu, byla zavedena sovétska
pravni uprava. To znamenalo znarodnéni pozemku a velkych budov v€etné cirkevnich budov.

To se tykalo vSech naboZenskych spolecenstvi. Po znirodnéni bylo bézné, Ze sovétské or-
gany cirkevni budovu ¢i svatostanek pronajimaly naboZenské obci. Ndjemné se platilo podle
metrid krychlovych cirkevnich budov, a tedy nikoli podle metrt ¢tverecnich, coz byla béZzna
praxe. V nékterych pripadech se zménil ucel cirkevni budovy, coz se stalo v pfipadé luteran-
ského kostela Panny Marie v Tartu, ktery byl pfeménén na univerzitni télocvi¢nu. Béhem 50.
a 00. let 20. stoleti se rovnéz objevily ptipady, kdy ufady zkonfiskovaly svatostanky vystavéné
naboZenskymi spolecenstvimi. VSechny tyto procesy (znarodnovini a konfiskace majetku)
vSak probihaly v souladu se sovétskou pravni ipravou.

Narovnani majetkovych kfivd

Majetkova reforma zapocala v Estonsku v roce 1991 pfijetim zdsad zakona o reformé vlast-
nictvi! Reforma se tykala fyzickych a pravnickych osob (v¢etné cirkvi a dalSich nabozZen-
skych spolecenstvi), které vlastnily majetek pfed 16. Cervnem 1940, jestlize nepferusily vykon
¢innosti uvedené ve svych stanovich.

NiboZenskym spolecenstvim byl majetek vracen na témze zdklad€ jako ostatnim pravnic-
kym osobiam. Objevily se pfipady, kdy se pravni kontinuita zjiStovala u soudu, a kdy naopak
ne. Nejznaméj$im pfipadem je spor mezi staitem a Moskevskym patriarchitem, kdy byla tomu-
to patriarchatu odepfena registrace jakoZto pravnimu nastupci Estonské apostolské pravo-
slavné cirkve, kterd byla v Estonsku znovu zfizena v roce 1993 na zikladé€ restituce.

Konfiskace cirkevniho majetku béhem sovétské €éry byly v roce 1992 jednim z hlavnich
diavodu pro zfizeni systému kazdoro¢né poskytované podpory cirkevnim spolecenstvim.
Vzhledem k tomu, Ze Estonska rada cirkvi zfizena v roce 1989 reprezentovala vSechny nej-
vétsi cirkve v Estonsku v tomto obdobi, byla tato ro¢ni podpora distribuoviana prostfednic-
tvim této rady.

Soucasnost

Narovniani majetkovych kfivd 1ze v Estonsku pokladat za uzavienou zaleZitost. Jediny pfi-
pad, ktery zustal otevieny, se tyka kostela sv. Mikulase v Talinu. Estonskd evangelicka luteran-
ska cirkev poZadovala navriaceni této cirkevni budovy, avSak stat zdirazioval, Ze vice nez 50 %
! Zasady zikona o reformé vlastnictvi (Omandireformi aluste seadus; RT 1991, 21, 257; RT 1 2002, 53, 336). Estonska pravni tprava

v estonstin€ je k dispozici na internetu na adrese http://www.riigiteataja.ece. Estonskd pravni uprava s anglickym prekladem je
k dispozici na internetu na adrese http://www.legaltext.ee/indexen.htm.
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této cirkevni budovy bylo zni¢eno béhem druhé svétové vilky, a Ze ji tudiZ nelze povazovat
za navratitelny majetek. Mimoto je v soucasnosti v kostele sv. MikuldSe muzeum uméni a kon-
certni sin, ktera dava obci a statu dalsi diivod, proc¢ k otdzce restituce této budovy zaujimat
i naddle negativni stanovisko. Zavérem lze obecn€ fici, Ze restituce majetku v Estonsku je jiz
nyni uzaviena na vSech urovnich.
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Settlement of the property injustices caused to churches
during the Communist totalitarian era in Estonia

Ringo Ringuvee

The church and the state in the pre-totalitarian era

According to the Constitution of Estonian Republic from 1920 there was no state religion
in Estonia. The churches and religious associations were considered to be legal person under
the private law. In 1919 the Land Reform Act was enforced although the dominant churches
- the Evangelical Lutheran Church and the Orthodox Church - maintained a considerable
property, including land and buildings.

The churches and other religious associations and societies were self financing associa-
tions. However, until 1925 the Estonian Evangelical Lutheran Church got direct subsidies
from the Estonian government for acting as civil registrar departments on family matters
(registering births, marriages, deaths) as before the 1917 Russian revolution.

Property injustices caused to churches in the period of Communist totality

After the Soviet Union had incorporated Estonia in 1940 the Soviet legislation was rein-
forced. This meant the nationalization of land and large buildings, including church buildings.

This applied to all religious associations. It was common that Soviet authorities rented
after nationalization a church building or a prayer house to the congregation. The rent was
paid according to the cubic meters of the church buildings and not by square meters as usual.
In some cases the function of the church building was changed as happened to Lutheran St.
Mary’s Church in Tartu that was turned to university’s gym. During the 1950s and the 1960s
there were also cases where prayer houses built by a religious community were seized by the
authorities. However, all these processes (nationalization and seizure of property) were con-
ducted in the framework of the Soviet legislation.

Settlement of property injustices

The property reform in Estonia started in 1991 with the adaption of the Principles of
Ownership Reform Act.! The subjects of the reform were physical and legal persons (incl.
churches and other religious associations) who had owned property prior to June 16" 1940,
if the activities specified in their articles of association were not discontinued.

The property was returned to religious associations on same basis as to other legal per-
sons. There were cases where the legal continuity was either established or not through the
court. The best known is the dispute between the state and Moscow Patriarchate when the
latter was denied the registration as the legal successor of the Estonian Apostolic Orthodox
Church that had reestablished itself in Estonia in 1993 on the basis of restitution.

The Soviet period property seizures from the churches were one of the main reasons in
establishing the system of annual subsidies to religious associations in 1992. As the Estonian
Council of Churches that was established in 1989 represented all the largest churches in Es-
tonia during that period, the annual subsidies were distributed through the Council.

The present

The settlement of property injustices could be considered as a closed issue in Estonia. The
only case that has remained open concerns St. Nicholas’ church in Tallinn. The Estonian Evan-
gelical Lutheran Church has claimed the return of the church building while the state has

! Principles of Ownership Reform Act (Omandireformi aluste seadus; RT 1991, 21, 257; RT I 2002, 53, 3306). Estonian legis-
lation available online in Estonian www.riiigiteataja. Estonian legislation with English translations available online http://
www.legaltext.ee/indexen.htm
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stressed that over 50 % of the church building was destroyed during the 2™ World War and
thus it is not considered as returnable property. At the same time there is currently art mu-
seum and concert hall in the St. Nichola’s church building that gives another reason for the
municipality and for the state to remain on negative stance on the question of restitution of
the building. As a general conclusion it should be said that the property restitution in Estonia
has been closed by now at all levels.
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Zlociny komunismu na mistnich pravoslavnych cirkvich
na Balkané - mezi zapomnénim a paméti

Dilian Nikolchev

Je takové historické rceni, Ze na Balkané€ je vice historie, nez tento kout svéta snese. Tato
myslenka potfebuje zasadni revizi. Na Balkiné, stejné€ jako ve vSech postkomunistickych ze-
mich Vychodni Evropy, je - i pfes pomérné ¢asné reminiscence dramatickych udilosti, které
se predavaji z generace na generaci jako mythologie zlych béji - relativni nedostatek paméti.
Velky pocet riiznych udalosti, v jejichZ viru je ¢asto obtiZné najit pri¢inné souvislosti, je tedy
velmi typicky pro drastickou historickou nedostatec¢nost. Tato historickd nedostate¢nost se
vztahuje i na zlo¢iny komunismu spiachané na mistnich pravoslavnych cirkvich na Balkiné
v obdobi let 1944-1989.

I. Zlo¢iny komunismu proti mistnim pravoslavaym cirkvim na Balkané
- nedostatek paméti

Zloc¢iny komunismu spachané na mistnich pravoslavnych cirkvich v oblasti Balkanu se
daji rozdélit do n€kolika skupin.

Prvni skupina se tykd aspekti individudlniho prava na svobodné vyznani a svédomi, tj.
jedna se o zlociny proti osobnosti a dlistojnosti pravoslavi. Hovofim o zabijeni bez pravoplat-
ného odsouzeni, nezakonnych trestech odnéti svobody, nasilném vymahani diakazu, poruse-
ni priava na svobodné vyznani, o msté prostfednictvim soudnich orgind, nuceném odsunu,
omezeni svobodného pohybu v ramci zemé€ a do zahranici, zlo¢inech proti narodni a rasové
rovnosti, 0 poruseni prava svobody slova, prava na informace, prava na soukromi a prava svo-
bodného sdruzovani.

Druha skupina se dotyka aspekti kolektivnich prav mistnich pravoslavnych cirkvi, tj. jed-
na se o zlociny proti cirkvim jako institucim. Do této skupiny patii omezeni ¢i popfeni vlast-
nickych prav vychodnich pravoslavnych cirkvi v danych zemich, svévolné zisahy statu a stra-
ny do spravy cirkvi, vynucena nahrada vedoucich predstavitel cirkvi osobami poplatnymi
rezimu apod.

Tteti skupina zlo¢int se dotykd moralky - je to napfiklad vale¢né-ateistickd propaganda
proti kiestanskym etickym normdm a hodnotam, rozklad svaitosti manzelstvi a rodiny, vnase-
ni nepratelstvi vaci cirkvi mezi mladou generaci a ideologizace oficidlni domaci a zahranic¢ni
politiky ortodoxnich cirkvi.

Po padu Berlinské zdi doslo v postkomunistickych zemich Balkdnu k urc¢ité manipulaci
s listinnymi dtikazy, jejichZ cilem bylo zastfit dfivéjsi zlociny reZimu spachané na naboZen-
skych spolec¢nostech a zejména na mistnich pravoslavnych cirkvich. Tyto diikazni podvody
napfiklad zahrnuji znic¢eni zaznamu komunistickych tajnych sluZeb, které vedly slozky
kych tajnych sluzeb, které maji a stale budou mit dozvuky v zemich Balkanu co se tyce politic-
kého vyvoje a procest a které se odrazi ve vnéjsich i vnitinich problémech pravoslavnych
cirkvi zde puasobicich.

KaZzda z téchto skupin reprezentuje souhrnné zlo¢iny komunismu spachané na pravoslav-
nych cirkvich v zemich Balkanu. Ale i jejich individudlni aspekty si zaslouZi bliZsi prostudova-
ni. Na to vSak zde nemdm adekvatni prostor - a proto se zaméfim jen na ty nejvice ,nelidské”
zlociny z prvni skupiny - zloc¢iny proti lidskosti. Ciny komunist byly oznaceny jako zlo¢iny
proti lidskosti jiz na né€kolika prestiznich evropskych férech poslednich let: Rezoluce ¢. 1481
parlamentniho shromazdéni Rady Evropy z 26. ledna 2006 o potiebé mezinarodniho odsou-
zeni zlo¢int komunistickych totalitnich rezimi; Prazska deklarace o svédomi Evropy a komu-
nismu (pfijatd 3. Cervna 2008 Sendtem PS CR v Praze); oficidlni zivéry z vefejného slySeni
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LSvédomi Evropy a zlo¢iny komunistickych totalitnich rezimu: 20 let poté“ v Evropském par-
lamentu, které usporidalo ceské predsednictvi Evropské Unie (18. brezna 2009); Usneseni
Evropského parlamentu o svédomi Evropy a totalité (2. dubna 2009) atd.

Proc¢ je tfeba se neustile vracet k politickym a zlo¢innym udalostem, k nimZ na Balkan¢é
doslo? Pro¢ mame viktimizovat historii mistnich pravoslavnych cirkvi v pfedmétném histo-
rickém obdobi a hromadné stigmatizovat pachatele téchto zlo¢in(i? Szira repetitivni a dekla-
rativni pamét minulosti soucasnost? Ne, nemyslim si to - a zde jsou mé diivody:

1. Nedostatek paméti na jedné stran¢é znamend touhu uniknout, odpoutat se od minulosti,

a také samoziejmé€ od odpovédnosti za tuto minulost! (,vzhledem k tomu, Ze mnozi,
kteri ve jménu komunismu pdchali zlociny, zatim jesté nestanuli pred spravedlnosti
a jejich obéti nebyly odskodnény ).

2.Je to vyraz strachu z pfitomnosti a Spatného svédomi jednotlivca i skupin, kolektivia

(,vzhledem k tomu, Ze zlociny komunismu stdle jesté nejsou doreseny — ani prdvné,
ani mordlné a politicky, ale ani z historického hlediska’?).

3. Z hlediska vefejnosti je potfeba vice paméti, aby alespoil bylo historii u¢inéno za dost

- a to, v tomto pfipadé, také budouci historii pravoslavnych cirkvi na Balkané: ,vzhle-
dem k tomu, Ze objektivni a komplexni informace o komunistické totalitni minulosti,
které vedou k hlubsSimu pochopeni a diskusi, jsou nezbytné nuiné v zdjmu budouci
evropské integrace; vzhledem k tomu, Ze nejuyssi smiveni vsech evropskych ndrodii
neni mozné bez koncentrovaného a hlubokého usili najit pravdu a obnovit pameét;
vzhledem k tomu, Ze komunistickd minulost Evropy musi byt vyreSena do diisledkii
- v rdmci akademickych kruhil i Siroké verejnosti, a budouci generace musi mit ote-
vireny pristup ke vSemi informacim o Romunismu”.*

I1. Zlo¢iny komunismu proti osobnosti a distojnosti pravoslavi na Balkané

Tajné dohody mezi svétovymi velmocemi (SSSR, USA a Velka Britdnie) na Jaltské konferen-
ci v poslednich mésicich druhé svétové vilky (4.-11. inora 1945) prakticky nalinkovaly bu-
douci politicky osud Balkinu na nékolik desetileti dopfedu. Vsechny zemé&, kromé Recka,
spadly do sféry vlivu Sovétského svazu. Historické udalosti druhého pétiletého obdobi Ctyfti-
catych let minul€ho stoleti odsoudily hegemonii komunistického Ruska v regionu - v Albanii
a Jugoslavii, ale komunismus na Balkinském poloostrové trvale zapustil kofeny ve vSech sfé-
riach Zivota - v politice, hospodarstvi, v bézném Zzivoté lidi bez rozdilu vyznani. I pres ideolo-
gické nuance a riizny stupen stalinizace, i pfes rizny smér, ktery jednotlivé zemé€ nasledné
nabraly na cesté za socialismem a komunismem, existoval spole¢ny zaklad, a to represivni po-
litika v§ech komunistickych vlad vici naboZenskym spole¢nostem a skupinam, kterd nebrala
ohled na tradi¢ni roli téchto skupin v historii balkanskych zemi.

Albanie predstavuje snad nejtypictéjsi priklad jevu, ktery neni ani tolik instrumentalizaci
stoleté paméti Balkanu, ale spiSe jistym motivovanim k selektivnimu zapomindni. Komunisté
se v Albanii dostali k moci v roce 1944. Statni struktura a sprava stitu v Albanii se zapsala
do historie jako jedna z nejvice totalitnich a nelidskych.> Komunisticky stranicky reZim ude-
fil na cirkve v Albanii s nejvy$si silou a krutosti. ProtindboZensky teror v Albanii vyvrcholil
po 5. sjezdu Albanské strany prace a nechvalné proslulém projevu Envera HodZi nazvaném
»,za dalsi revolucionarizaci strany a moci“ (inor 1967), ktery legitimizoval represi nabozen-
stvi, cirkvi a jakychkoli vnéjSich projevu jejich existence a prav. Radio Tirana tehdy oficialné
vyhlasilo, Ze ,Albdnie je prvni ateistickou zemi na svéteé“. Stranicky vedeny stat zahajil obrov-
skou ofenzivni kampan s cilem potrestat a rozpraSit nabozenska vyznani: za icast na naboZen-
skych akcich hrozily vysoké tresty, clenové a priznivci cirkvi Zili pod stalou hrozbou trestniho
mtaké Paul Ricoeur ve své studii Historie soucasné doby. Postkomunistickd stopa v paméti, viz Paul Ricoeur.

La memoire, I'histoire, I'oublie. Ed. du Seuil, Paris, 2000, str. 171. ~
z fg;ajské deklarace o svédomi Evropy a komunismu (3. ¢ervna 2008, Praha, Senit Poslanecké snémovny Ceské republiky).

4 Ibid.
> Hukoaues, Juasin. CbBPEMEHHOTO ChCTOsIHME Ha AnbGaHckaTa npaBociasHa bpksa - Teologické mysleni, kniha 4, 1997, str. 76.
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stihdni.® Stihani za niboZenské vyznini v Albénii nepolevilo ani v roce 1978, kdy byla pfijata
nova ustava, podle niz byl stat prohlasen za oficidlné ateisticky. Rozsah zlo¢ini komunismu
spachanych na pravoslavnych cirkvich v Albdnii je zjevny také ze skutecnosti, Ze pfi zméné
rezimu v roce 1991 Cinil pocet prezivSich kn€Zi, z nichZ vSichni byli v pokrocilém v€ku, 7-11
osob (rtzné zdroje uvadéji razny pocet).”

SVitézstvi“ 9. zafi 1944 pro Bulharsko znamenalo ndstup komunistického rezimu. Poté, co
se nasilim ujali moci v zemi, zahdjili bulharsti komunisté bezprecedentni vyhlazovani svych
politickych protivaika. V prvnich dvou mésicich roku 1944 dochazelo k zabijeni bez soudu
¢i odsouzeni: zemieli ministfi, poslanci, soudci, statni zastupci, distojnici, starostové, ucitelé,
knéZzi a mnoho dalSich bulharskych obc¢anti. At jiZ bez soudniho procesu ¢i po odsouzeni bylo
zabito zhruba 110 kné€Zi® Ale ani to komunistim nestacilo! V fijnu 1944 byl pfijat zakon
o postaveni vinika za zavleceni Bulharska do Druhé svétové valky na strané proti spojenec-
kym ndrodum pred lidovy soud’. Lidovy soud podle tohoto ziakona odsoudil 11 122 lidj,
z nichz 2 730 bylo odsouzeno k trestu smrti. Lidovy soud nemél slitovani ani s bulharskymi
knézimi. Z celkového poctu 152 knézi, ktefi byli odsouzeni k trestu odnéti svobody v rtizné
vysi, 13 bylo odsouzeno k smrti.l® Byly to obéti komunismu za kritké obdobi, po néz byli
komunisté u moci. Zatim nebyla provedena zZidna hlubsi studie, kolik knézi, cirkevnich hod-
nostafu i laikt bylo zabito, uvéznéno ¢i poslano na nucené priace béhem doby, kdy byl u moci
zlo¢inecky komunisticky rezim. Bylo jich vSak jisté n€kolik tisic.!

Zlociny proti lidskosti byly pachany i na pravoslavnych véficich, béZnych obyvatelich Ru-
munska. JiZ v roce 1945 koali¢ni vlada Petru Grozy pfijala nékolik vyhlasek cilenych na Cistky
v naboZenskych spole¢nostech. Vyhlasky byly namifeny zejména proti pravoslavné cirkvi.
Prijetim Zakona o niaboZenskych denominacich v roce 1948 se komunistické vladé podafilo
institucionalizovat statni kontrolu nad volbou biskuptl. Komunisté zaplavili svaty synod Ru-
munské ortodoxni cirkve komunistickymi poskoky a agenty tajnych sluzeb. Ti, ktefi nejevili
ochotu slouzit rezimu, byli potrestini: pfiblizné 6 tisic pravoslavnych knéZi bylo v letech 1946
az 1964 vzato do vézeni nebo do pracovnich tiboru. Stovky z nich se po propusténi nemély
kam vratit.'> Zloc¢iny Ceauseskova rezimu na rumunskych lidech, a zejména na pravoslavné
cirkvi, byly pachiny s nezménénou mirou krutosti aZ do jeho svrZeni koncem roku 1989.

Zloc¢iny komunistického rezimu Tita v byvalé Federalni republice Jugoslavie jsou patrné
ze skutecnosti, Ze samotni pravoslavni kn€Zi v Srbsku srovnavaji obdobi komunistické nad-
vlady s krutovladou Diokleciana.’® Tato zminka, ackoliv je metaforickd, neni rozhodné pfe-
hnana. Komparativni statistickd data z okupace Jugoslavie v letech 1941-1945 dokladaji, ze
vystielky Titova komunistického tabora zacaly jiZ pfed jeho uchopeni moci. Z celkového
poctu zavrazdénych srbskych pravoslavnych knézi bylo 84 zabito némeckymi vojaky a poli-
cii a 213 Titovymi partyzany.'* V letech bezprostiedné nasledujicich po druhé svétové vilce
obsadili komunisté zhruba 70 000 hektar(i pozemku a 1 180 budoyv, které€ patfily cirkvi. Vel-
ky pocet srbskych ortodoxnich knézi bylo vzato do vézeni nebo na nucené price v tabo-
rech, vétSinou bez procesu a odsouzeni. Neexistuji Zidné presné statistiky zabitych kné€Zi,
ale jednalo se skutecné o nezanedbatelny pocet. Ani seniorni predstavitelé pravoslavné
cirkve se nedockali smilovani: metropolita oblasti Cernd hora - Primorsko byl zavrazdén,
biskup z Bac Irinei byl uvéznén na 17 mésicli, metropolita oblasti Skopje Yosif byl na
18 mésicti vyhnin do klastera. Srbskad ortodoxni cirkev zaZivala téZkou dobu i za patriarchy

¢ Ibid, strana 79.

7 1bid, strana 80 a nasl,; téZ viz MepyzkaHosa, ViHa, Hatpsi 1 peurust B nocTkoMyHuctiyecka AnGanust, in Religion and Politics in the
Balkans, (Gprava a pieklad: Ina Merdzhanova), Silistra, 2004, strana 104-106.

8 I'pyiiues Cmosn. CeeweHombuenny Ha BIIL, kepTsu Ha KomyHu3ma B Bbarapus 1923-2002, Sofia, 2002, strana 51.

9 State Gazette, No. 249 ze dne 4. fijna 1944

10 Kaakanoxcuesa, /I . Brarapckara nmpaBociaBHa ITbpKBa 1 ibpxkasata 1944-1953, Sofia, 1997, strana 276.

1 Je potvrzeno, Ze v letech 1945-1989 existovalo vice neZ 80 pracovnich tibort, celkem se 187 000 vézni, ktefi museli snaset
dlouholeté nucené price, hlad, biti a zabijeni. Viz Grouicheyv, Stoyan, citovana dila, strana 51.

12 Ramet, Sabrina. Cirkev a stait v Rumunsku pfed a po roce 1989, nibozenstvi a politika na Balkané, citovand dila, strana 122 a nasl.

13 Reverend Jycmun Reaujcku. Tomemwe Cpricke npasocnashe npkse. Belgrade, 2004, strana 17.

Y Jlyuub, dejan. Tenesa Peny6auke Cpncke Kpajuse. — In: www.dejanlucic.net/cirilica/GENEZA_REPUBL_CIRILICA .html - 60k -
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Vikentii (1950-1958). Béhem téchto let pokracovaly zlo¢iny komunistické moci Jugosla-
vie na pravoslavné cirkvi: stovky knéZi byli odsouzeni do vézeni nebo na nucené prace
v Titovych pracovnich taborech.

Epilog: syndrom komunismu a pravoslavné cirkve na Balkané

Zavér z toho, co zatim bylo feceno, by mohl byt, Ze pravda o zlo¢inech komunismu na Bal-
kané muze byt odhalena, pokud spolec¢nost jevi urcitou touhu po oZiveni pameéti. Historicka
pamét zranéni z doby komunistického reZimu zarucuje, Ze tento fenomén se nebude opako-
vat. Bohuzel v8ak spolecnosti ve Vychodni Evropé€ nejsou dostate¢né vysp€lé€, aby mohly pfes-
né popsat historii minulosti a objektivné vypravét historii soucasnosti.

~Nezabijes“ (Exodus 20:13) - toto je pro pravoslavnou cirkev to velké tajemstvi Zivota,
protoZe on, ktery je stvofil, je nejvétsi. Clovék je soucasti tohoto tajemstvi nejen po fyzické
strance, kterd je sama o sobé€ zdzrakem, ale také svoji nesmrtelnou dusi - tou baje¢nou hvézd-
nou jiskrou, ktera ho tihne k nebestim. Biih, jemuZ se nic nemuZe rovnat, zazehnul v ¢lovéku
plamen Zivota. Proto jen on - a nikdo jiny - md pravo tento plamen uhasit. Zivoty lidi jsou
dluhem Bohu. Nikdo nesmi vzit Zivot. Nicméné hrisny ¢lovék ve svém poblouznéni si nékdy
toto pravo prisvojuje a zabiji své blizni. K tomu dochaizelo také na Balkin€ v dobich komunis-
tické hrtizy - a trpéli véfici i nevérici, lidé razného vyznini. Obéti se rekrutovaly i z pravo-
slavné cirkve. Tyto zloCiny nesmi byt zapomenuty a nesmi se nikdy opakovat.

5 [Tonosuh, [Ipomojepej Paoomup. Kparak nperies Cpricke Ipkse Kpo3 uctopujy. — In: www.svetosavlje.org/biblioteka/Istorija/SPC02.htm
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Crimes of Communism against Local Orthodox Churches in
the Balkans - Between Oblivion and Memory

Dilian Nikolchev

According to a historical saying, there is more history in the Balkans that they could
bear. This thought needs serious correction. In the Balkans, as well as in all post-communist
countries of Eastern Europe there is rather quite inadequate memory regardless of the high
number of reminiscences about dramatic events, handed down from generation to genera-
tion as mythology of insidious events. So, the abundance of events, in the intensive course
of which it is difficult to establish the connection between causes and consequences, is
rather indicative of a drastic historical inadequacy. There is such historical inadequacy in
regards to the crimes of communism against the local Orthodox churches in the Balkans in
the 1944-1989 period as well.

I. The crimes of communism against the local Orthodox churches in the Balkans -
deficit of memory

The crimes of communism against the local Orthodox churches in the Balkans may be
divided into several groups.

The first group refers to aspects of the individual right to religion and freedom of con-
science, i.e. for crimes against the personality and the dignity of the Orthodox. It covers kill-
ings without sentence, unlawful imprisonment and forceful extortion of evidence, violation
of the right to religious denomination, retribution through judicial bodies, displacement,
depravation of the right to free movement in the country and abroad, crimes against the na-
tional and racial equality, the right to freedom of speech, the right to information, the right to
privacy and the right of association.

The second group refers to aspects of the collective right of the local Orthodox churches,
i.e. to crimes against their institutionalism. They include limitation or elimination of the right
to ownership of the Eastern Orthodox churches in these countries, interference of the state
and party policies in their administrative matters, replacement of their leaders with obedient
staff, etc.

The third group of crimes pertains to moral. They involve the warlike atheistic propa-
ganda against Christian ethical norms and values, demoralization of marriage and family, in-
stilling of hostility among the young generations to the church and ideologization of the of-
ficial home and foreign policy of the very Orthodox churches.

Certain documentary frauds performed in the separate post-communist Balkan countries
after the fall of the Berlin Wall may be viewed separately. Their purpose was to cover earlier
crimes of the regime regarding the religious communities and, in particular, local Orthodox
churches. Such documentary frauds were, for example, the destroying of the communist-era
Secret Service files of senior Orthodox clerics, actions of the communist secret services that
will continue to have deep consequences in all post-communist Balkan states in the future
both in regards to development of the political processes in these countries and the internal
and external church problems observed in the Orthodox churches in the Balkans.

Each of these groups summarizing the communist crimes against the Orthodox churches in
the Balkans as well as the separate aspects deserve special study. It is impossible to do this here
with a view to the limited “space”. I will dwell only on the most inhuman crimes referred to in the
first group - crimes against the humanity. The communist actions were defined namely as such,
as crimes against the humanity, by several prestigious European forums in the recent years: Reso-
lution 1481 of the Parliamentary Assembly of the Council of Europe of 26 January 2006 regarding
the need of international condemnation of the crimes of the totalitarian communist regimes; the
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Prague Declaration on European Conscience and Communism (3 June 2008, Prague, Senate of
the Czech Republic); the official conclusions of the “European Conscience and Crimes of Totali-
tarian Communism: 20 Years After” at a public hearing at the European Parliament, organized by
the Czech Presidency of the European Union (18 March 2009); European Parliament Resolution
regarding the European conscience and totalitarianism (2 April 2009), etc.

Why is it necessary to go back repeatedly to the political and criminal traumatic events that
have occurred in the Balkans? Why should we victimize the histories of the local Orthodox
churches during the historical period under review and massively stigmatize and accuse the per-
petrators of these crimes? Does the repetitive and declarative memory of the past swallow the
present? I do not think so because of the following:

1. The deficit of memory, on its part, means aspiration towards escaping from the past, in
general, as well as from the responsibilities for that past' (,whereas many of the perpetra-
tors committing crimes in the name of Communism have not yet been brought to justice and
their victims have not yet been compensated”).

2. It is an expression both of a fear of the present and of bad conscience of both the indi-
vidual and the collective memory (“whereas the crimes of Communism still need to be assessed
and judged from the legal, moral and political as well as the historical point of view ™).

3. From public point of view the need of more memory is necessary at least not to deprive
history of its prospects, in this case, the future history of the Orthodox churches of the Bal-
kans: ,whereas providing objective comprehensive information about the Communist to-
talitarian past leading to a deeper understanding and discussion is a necessary condition
Jfor sound future integration of all European nations; whereas the ultimate reconciliation of
all European peoples is not possible without a concentrated and in depth effort to establish
the truth and to restore the memory; whereas the Communist past of Europe must be dealt
with thoroughly both in the academy and among the general public, and future generations
should have ready access to information on Communism”™.

I1. Crimes of communism in the Balkans against the personality and the dignity of
the Orthodox

The secret agreements between the Great Powers (USSR, USA and Great Britain) during the
Yalta Conference held in the last months of WW II (4-11 February 1945) practically determined
the political destiny of the Balkans for several decades. All countries but Greece fell in the sphere
of influence and control of the Soviet Union. The historical events of the second five-year period
of the 1940s and of the later period denounced the hegemony of communist Russia in the region
- in Albania and Yugoslavia - but communism settled permanently in all spheres of life in the
Balkan Peninsula - in politics, economy, people’s everyday life, including, in regards to religious
denominations. Regardless of the ideological nuances and the degrees of Stalinization, as well as
the subsequent course towards socialism and communism in these countries, the common thing
among them was the communist governments’ total and uncivil policy towards all religious
groups irrespective of their traditional role in the history of the respective Balkan countries.

Albania provides the most typical example of an attempt not so much to instrumentalize the
century-old religious memory in the Balkans as to ,encourage” it towards forgetfulness. Commu-
nists came to power in Albania in 1944. The state structure and governance launched would go
down in history as one of the most totalitarian and inhuman.’> The Communist Party regime
struck with its full cruelty and force the religious denominations in Albania. The antireligious
terror in Albania reached its culmination, when after the 5" congress of the Albanian Party of
Labour and the notorious speech of Enver Hoxha, ,For Further Revolutionarization of the
mped also by Paul Ricoeur in his study, “History of Present Time. Post-communist usages of memory”, see

Paul Ricoeur. La memoire, 'histoire, I'oublie. Ed. du Seuil, Paris, 2000, p. 171.

z fg;lé;uc Declaration on European Conscience and Communism (3 June 2008, Prague, Senate of the Czech Republic).

4 Ibid.
> Hukoaues, Juasin. CbBPEMEHHOTO ChCTOsIHME Ha AnbaHckara npaBociasHa bpksa - Theological Thought, book 4, 1997, p. 76.
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Party and Power“ (February 1967), legitimizing the fight against all religions and any exter-
nal sign of their existence and rights, the Tirana Radio officially announced that Albania is
»the first atheistic country in the world®“. The party-state launched an unprecedented puni-
tive operation against religious faiths: most sever sanctions were envisaged for all religious
events, all members and followers of religious denominations were under the threat of to-
tal persecution.® Persecution due to religious beliefs persisted in Albania with equal force
after 1978 as well, when a new constitution was adopted under which the country was
proclaimed as atheistic. The scope of the communist crimes against the Orthodox in Alba-
nia are evident from the fact that after the democratic changes in that country in 1991, the
surviving clergymen, all of them at advanced age, numbered from 7-8 to 11 people, accord-
ing to different sources.”

By the “victory” on 9 September 1944 Bulgaria saw the settlement of communist regime.
Having seized forcefully power in the country, the Bulgarian Communists began unprece-
dented extermination of their political opponents. In the first two months of 1944 many
citizens were killed without trial or sentence: ministers, MPs, judges, prosecutors, officers,
mayors, teachers, clergymen and many other Bulgarian citizens. A total of about 110 clergy
were murdered in Bulgaria with or without a sentence.® However, the Communists would
not stop at that point! In October 1944 they enacted an Act on Bringing to Trial by People’s
Court of the Culprits for Bulgaria’s Involvement in the World War against the Allied Peo-
ples’. The People’s Court imposed sentences on 11,122 people in this country, of whom
2,730 people were served with the capital sentence. The People’s Court did not show mer-
cy towards the Bulgarian clergy either! Of 152 clergymen served with imprisonment for
different periods of time, 13 were sentenced to death.'” These were the victims of commu-
nism only within a few months after they seized power. Serious research has not yet been
done as to the Orthodox clerics, church officials and common laity killed, imprisoned or
committed to labour camps in the years of the criminal communist regime. In any case,
their number equals several thousands."

Crimes against the humanity were committed against the Orthodox population of Ro-
mania as well. Already in 1945 the coalition government of Petru Groza promulgated sev-
eral decrees aimed at conducting purges among the religious communities in the country
and, particularly, against the Orthodox church. By adoption the Religious Denominations
Act in 1948 the communist government managed to institutionalize the state control over
the election of bishops and “flooded” the Holy Synod of the Romanian Orthodox Church
with communist aides and agents of the secret services. Those, who did not show readiness
to serve obediently to the state, were punished: about 6,000 Orthodox clergymen were
committed to prison and forced labour camps between 1946 and 1964. Hundreds of them
were executed and a great deal of them - displaced after being released.!” The crimes of
the Ceausescu regime against the Romanian people and, in particular, against the Orthodox
church contained with the same cruelty against his toppling by the end of 1989.

The crimes of the communist regime of Tito in the former Federal Republic of Yugosla-
via are evident from the fact that the Orthodox clergy in Serbia themselves compare the
years of communist tenure with the persecutions under Diocletian.”® The reference, albeit
metaphoric, is not exaggerated. Comparative statistical data of the time of the occupation

¢ Ibid, p. 79.

7 1bid, p. 80 and the following; also compare Mepoxcanosa, Hna, Hatps n pennrisi B nocTKoMyHUCTHYeCKa AnGanust, in Religion and Politics
in the Balkans, (compiled and translated by Ina Merdzhanova), Silistra, 2004, p. 104-106.

8 I'pyiiues Cmosn. CeueHombuenny Ha BIIL, kepTeu Ha KomyHu3ma B Bearapus 1923-2002, Sofia, 2002, p. 51.

9 State Gazette, No. 249 of 4 October 1944.

10 Kaakanoxcuesa, J1. Buiarapekara npaBociaBHa hpKBa U Abpxkasara 1944-1953, Sofia,1997, p.276..

' This is confirmed by the fact that over 80 labour camps with more than 187,000 inmates, subjected to years-long unbearable
forced labour, hunger, beating and killing, were organized in Bulgaria in the 1945-1989 period. - See, Grouicheuv, Stoyan,
quoted works, p. 51.

12 Ramet, Sabrina. Church and State in Romania before and after 1989, Religion and Politics in the Balkans, quoted works, p. 122
and the following.

3 Reverend Jycmun heaujcxu. Tomwere Cpricke npasociaste upkse. Belgrade, 2004, p. 17.
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of Yugoslavia in 1941-1945 shows that the outrages of the Tito communists had begun al-
ready before they came to power. Thus, for example, of the Serb Orthodox clergy murdered
in the period, 84 were killed by German military and police units and 213 by the Tito gueril-
la.'* In the years following immediately WWIIL, the Tito communists seized about 70,000 ha
of land and 1,180 buildings from the church. A large number of the Serb Orthodox clergy
were sent to prisons and labour camps, most of them without trial or sentence. There are no
precise data about the clergy killed but their number is considerable. No mercy was shown
towards the senior clergy of the Orthodox church either: Mitropolitan of Montenegro-Pri-
morski Yaanikii was killed, Bishop of Bac Irinei was imprisoned for 17 months, Mitropolitan
of Skopje Yosif was exiled to a monastery for 18 months. The Serbian Orthodox Church had
tough years under Patriarch Vikentii (1950-1958) as well®. During that period the crimes of
communist power in Yugoslavia against the Orthodox church continued: hundreds of clergy
were sentenced to prison or committed to the Tito labour camps.

Epilogue: the communist syndrome and the Orthodox churches in the Balkans

The conclusion from all that has been said so far should be that the truth about the
crimes of communism in the Balkans are unearthed, when society shows aspiration to-
wards more memory. The historical memory of the wounds of communist tenure turn
into guarantee that this phenomenon would not recur. Unfortunately, the societies of
Eastern Europe are not mature enough to write the history of the past so as to be able to
write objectively the history of the present.

,You shall not kill.” (Exodus.20:13) - this is the great secret of life for the Orthodox
Church because he, who created it, is enormously great. Man is involved in this big secret
not only with its miraculous physics but also with its immortal spirit - that wonderful ce-
lestial spark, which attracts him upwards to Heaven. The unmatched God is the one who
has lit the flame of life in man. This is why noone but he has the right to extinguish that
flame. People’s lives are owned by God. Noone should take it away. Yet, a sinful man in his
insanity would misappropriate that right - to kill his fellows. This is what happened in the
Balkans in the years of communist terror: it made believers and non-believers, people of
different religious denominations suffer. There were victims from within the Orthodox
church as well. These crimes should not be forgotten and should never recur again.

Y Jlyuub, lejan. Tenesa Peny6mke Cprcke Kpajune. - In: www.dejanlucic.net/cirilica/ GENEZA_REPUBL_CIRILICA.html - 60k -
5 [Tonosuh, [Ipomojepej Paoomup. Kparak nperies; Cpricke Lpkse Kpo3 uctopujy. — In: www.svetosavlje.org/biblioteka/Istorija/SPC02.htm
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Financovani cirkvi v zemich Evropské unie

Jiri Rajmund Tretera

I. Teorie a praxe financovani cirkvi a nabozZenskych spolec¢nosti

Teorie a praxe financovani cirkvi a niboZenskych spolecnosti (dile jen cirkvi) v jednotli-
vych zemich Evropské unie (ddle jen EU) vychizi tak jako i v jinych zemich evropsko-americ-
ké kultury, ba dokonce jako ve vSech zemich svéta, ze dvou predpokladi:

1. jaky je ucel financovani cirkvi, tedy pro¢ maji byt cirkve financovany, at uz kymkoliv,

2. jaké€ jsou zdroje financovani cirkvi, tedy kdo ma cirkve financovat.

Ucel financovdni cirkvi

Cirkve se pfes zna¢nou variabilitu své sebereflexe, tzn. svého vlastniho pohledu na sviij
ucel a rozsah své ¢innosti, principidlné shoduji na dvou cilech, za jejichZ acelem majetek po-
tfebuji a majetkové prostredky vydavaji.!

Prvnim cilem je financovdni bohosluzeb. Jde o kryti nakladd na obZivu téch, kdo boho-
sluzby vedou a kdo jim pfi tom pomadhaji, i téch, kdo udrzuji bohosluzebné prostory. Dile jde
o vécné niklady na cirkevni budovy a komunitni centra, na uméleckou vyzdobu kostelii, bo-
hosluzebné hudebni nastroje (varhany) a kostelni mobiliaf.

Druhym cilem jsou dal$i naklady, které cirkve nesou v souvislosti s hldsinim a vyznavanim
naboZenstvi, resp. nibozZenské viry, prostifednictvim a v ramci sluzeb v oblasti socidlni, zdra-
votnické, vzdéldvaci a mordlné-psychologické. Cirkve poskytuji tyto sluzby ob¢antim a ji-
nym obyvatelim zemé, ktefi jsou jejich Cleny, ¢asto vSak také ve prospéch vSech, bez rozliSe-
ni, ke které cirkvi pfislusi ¢i zda jsou bez vyznani.

V demokratickych a svobodomyslnych stitech jsou ¢innosti cirkvi uznavany a respektova-
ny. DtileZité€ je, Ze prospivaji ¢asti obcand, ktefi jsou Cleny cirkvi a cirkve ke svému Zivotu po-
tiebuji, tedy Ze se jejich respektovanim napliiuje princip nabozenské svobody. Clenové cirkvi
jsou soucisti obcanské spolec¢nosti jako kazdy jiny.

Ve prospéch cirkvi byva hodnoceno i kladné vyzafovani ndboZenstvi navenek, tedy
i ve prospéch téch obcant, ktefi ¢leny cirkvi nejsou.

Nelze ovsem opominout skutecnost, Ze vedle obc¢anu, ktefi ¢innost cirkvi potfebuji nebo
uznavaji, existuji i obcané, ktefi jsou pfesvédceni o tom, Ze cirkve k nicemu nepotiebuji a Ze
verejnd financni pomoc cirkvim je v rozporu s konfesni neutralitou stitu. Zastinci pomoci
cirkvim z vefejnych prostfedkl naproti tomu uvadéji ¢etné argumenty pro tuto pomoc. Jako
priklad mGZeme zminit aspon jeden: mnoho uZzite¢nych ¢innosti v Zivoté spole¢nosti nevyu-
Zivaji vSichni obc¢ané a nepovazuji je pro svou osobu za dulezZité, presto vsak jsou takové ¢in-
nosti vefejné podporoviny (divadla, sporty, zoologické zahrady aj.). Dulezity je evidentni
spolecensky prospéch jejich ¢innosti a potfeba aspon ¢asti obyvatel.

Zdroje financovdni cirkvi obecné

Prvnim ze zdrojt financovani cirkvi je jejich financovani z vlastnich prostiedkii. Jde jed-
nak o pravidelné i nepravidelné pfispévky a dary poskytované jednotlivym cirkvim a jejich
slozkdm jejich Cleny, jednak o zisk z hospodafeni s vlastnim majetkem, tvofenym z velké Casti
kapitilovym vkladem predki. V nékterych zemich (nejen postkomunistickych) jde o zisky

! Tak napf. katolicka cirkev ve svém Kodexu kanonického prava z roku 1983, v kanonu 1254 § 2, podava tento demonstrativni
(nikoliv taxativni) vycet ucelu cirkevniho majetku v tripartici:
¢ konani bohosluzeb,
* zajisténi pfiméfreného zaopatfeni duchovnich a jinych sluzebniki,
« uskutecnovani apostolatu a charitativni ¢innosti, hlavné mezi chudymi.“
Uvedenym vyctem deklaruje, Ze svého majetku bude pouzivat pfedevsim ke shora uvedenym uceltim, avSak také vysvétluje nutnost
a potiebu cirkevniho vlastnictvi.
Podrobnéji viz TRETERA, Jifi Rajmund, Konfesni pravo a cirkevni pravo, J. Krigl, Praha, 1997, s. 270.
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z nahrady za dfive vyvlastnény majetek. K vlastnim zdrojim financovani cirkvi pocitame
i nepfili$ cetna dédictvi ze zavéti po zlstavitelich z fad ¢lent cirkvi, pfipadné jejich prizniv-
cl, a konecné€ finan¢ni a materialovou pomoc poskytovanou jinymi cirkvemi a cirkevnimi
institucemi, predevSim zahrani¢nimi, zejména ve prospéch cirkvi nalézajicich se v chudo-
bé€ at své vlastni, nebo v chudobé celé zemé. Vlastni zdroje prostfedki cirkvi jsou ve vSech
modernich nekonfesnich statech, k nimzZ patfi také vSechny zemé EU, zdkladnim a vycho-
zim zdrojem prijmu.

Druhym zdrojem, na némz je financovini cirkvi vice ¢i méné€ zavisl€, jsou prispévky stdtu
a obci a jinych verejnych instituci. Tento dopliikkovy zdroj je poskytovan v rtiznych zemich
v rizné mire (viz dalsi pojednani o rozdilu mezi odlukovym a koopera¢nim typem nekonfes-
niho statu). Je velmi duleZity, nebot na zdkladé tradice né€kterych zemi jsou v nich cirkve
na ném vyslovné€ zavislé. Tento zdroj miliZe mit i mobiliza¢ni vyznam. Lze to vyjadfit slovy:
Clenové cirkve, snazte se, a my ostatni vim pomuiiZeme.

Ve vSech zemich EU jsou cirkvim stejné jako jinym sdruZenim poskytovany rtizné dafiové
ulevy. Stejné tak poskytovatelé dart ve prospéch cirkvi a cirkevnich instituci maji moznost je
do urcité vyse odecitat od danového zakladu.

Pro aplnost uvadime i tfeti zdroj financovani cirkvi, rovnéz doplnkovy: dary soukromych
osob a spolecnosti, které nejsou ani ¢leny nebo soucastmi cirkvi, ani vefejnymi institucemi.

I1. Financovani cirkvi a odlukovy ¢i kooperacni stat
Pojednavame-li o financovani cirkvi v modernich stitech, nelze ponechat bez povSimnuti, s ja-
kymi konfesnépravnimi systémy (typy vztahu statu a cirkvi) se setkavime.

Ndbozensky konfesni stdt (religious confessional state)

Jde o stit, v némz vykonavatelé stitni moci upfednostiiuji jen jedno naboZenské vyznani,
vyjimecné dvé nebo nékolik nibozZenskych vyznani, kdeZto jind vyznani bud zcela vylucuji,
nebo pouze toleruji. Pokud konfesni staty asponi toleruji néktera dalsi vyznani, pak jde o tzv.
toleran¢ni konfesni stity. > Obvykle ani takové stity nepripoustéji vétsi konfesni diversitu.
Staty tohoto typu dnes nalézame predevSim mimo evropsky a americky kontinent.

Ideologicky stdt neboli konfesni stdt a rebours, tj. opacné orientace

Od druhé poloviny 20. stoleti fadi teorie konfesniho priava v nékterych zemich ke ,konfes-
nim“ statim také takové, které povysily ideologii do postaveni, jaké v klasickych konfesnich
statech mé€lo néjaké naboZenstvi, naboZenska vira ¢i vyznani. Je-li soucasti takové ideologie
ateismus, byva takovy stit oznacovan za konfesni stiat a rebours.

Slo pfedevsim o totalitni staty pod vlidou marxisticko-leninské politické strany, které mis-
to oficialniho nabozenstvi vnucovaly celé spole¢nosti ateistickou ideologii.> Podobny cha-
rakter mély i dalsi totalitni systémy s jedinou vladnouci ideologii, zaloZené na mechanismu
nahrazujicim ndboZenstvi, obsahujicim prvky kultického, resp. kvazi-religiézniho pfedzna-
menani. Pfikladem nad jiné zfejmym byl stat zbudovany na ideji ,kultu krve a pudy*, tj. dikta-
tura nacionalné socialistické délnické strany v Némecku (1933-1945) a na tizemich, které
Némecko béhem druhé svétové valky okupovalo.

Nekonfesni stdt

V modernich statech, demokratickych a liberalnich, zvitézila idea nabozenské svobody
a postulat konfesni neutrality statu. Od statu zaméfeného na podporu jisté konfese, a tedy
s touto konfesi se identifikujiciho se preslo ke stitu konfesné neutridlnimu, odcirkevnéné-
mu ¢ili svétskému, ¢i 1épe vyjadieno: nekonfesnimu. Pfedpokladem je neidentifikace statu
se Zadnym nabozenskym vyznanim, ani se Zadnou ideologii, v€etné ideologie ateistické.
mrovnoprévnosti muiZe byt rozli¢ny. Proto déleni konfesnich stiti na toleran¢ni a netolerancni je vypovédi

o formdlné pravnim charakteru konfesniho upofadani statu a nikoliv vyjadfenim tolerance ve smyslu Zivotniho postoje.
3 KRUKOWSKI, Jozef, Aktudlini otdzky polského konfesniho prdva, in: Revue cirkevniho prava ¢. 11- 3/98; s. 150.

79



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

V teorii konfesniho prava jsou rozliSovany dva modely nekonfesniho stiatu: odlukovy
a kooperacni.

Odlukovy stat omezuje kooperaci s nabozenskymi spolecenstvimi na minimum; nékdy
se aspofl proklamativné takové kooperace ziika. ,Model odluky se uplatiuje predevsim v za-
padoevropském a americkém prostoru ve vztahu ke kiestanskym cirkvim.“¢ Zptisob prove-
deni odluky stdtu a cirkvi a jeji obsah se velmi liSi pfipad od pfipadu. Pouhd financni nezdvis-
lost cirkvi na stdtu sama o sobé neni jesté odlukou.

Ve snaze o blizsi klasifikaci rozliSuji néktefi autofi mezi odlukou cirkvim pfatelskou
a nepfatelskou.

Prvni zemi, kde byla odluka statu a cirkvi zavedena, jsou Spojené€ staty americké. V prv-
nim dodatku Ustavy USA z roku 1791 se Kongresu zakazuje vydavat zakony zavadéjici néja-
ké niboZenstvi (establishment clause) i zakony, které by zakazovaly svobodné vyznavani
nékterého niabozZenstvi (free exercise clause). Podobny pfatelsky typ odluky byl zaveden
v Brazilii (1890).

Za cirkvim nepfiznivou formu odluky byla povaZzovana druha odluka francouzska (1905),
ktera svou likvidaci cirkevnich pravnich subjekti a vSech fiddovych instituci znesnadnila cirk-
vim vystupovani na vefejnosti. Ndsledovana byla pozdéji Portugalskem a Mexikem.> Toto
zaméreni, hodnocené casto jako dobovy projev proticirkevniho afektu, béhem let doznalo
znacného zmirnéni (za nejvyznamnéjsi zménu miazZeme povazovat uznani a financovani cir-
kevniho Skolstvi francouzskym stitem od pocatku paté republiky v roce 1958).

Kooperacni stat je modelem mezi nekonfesnimi staty pfevazujicim. Jde o neidentifikaci sta-
tu s cirkvemi za soucasné kooperace s nimi, zejména v zaleZitostech obecného prospéchu (Skol-
stvi, zdravotnictvi, socidlni péce).

Nékteré konfesnépravni jevy jdou napfic¢ uvedenou klasifikaci. Tak napf. civilni ucinnost cir-
kevniho snatku muze byt zakotvena i ve stité odlukovém (USA), zatimco nékteré kooperacni staty
maji uzikonén obligatorni civilni sflatek (Némecko). Mezinarodni smlouvy s Apostolskym stol-
cem byvaji uzaviriny obéma typy stith a vojenska duchovni sluzba je zavedena téméf ve vSech.

V obou téchto systémech je ovsem vétsi pocet subsystémil. Ve védé€ konfesniho prava preva-
Zuje nyni zavér, Ze oba systémy svétského nekonfesniho stitu spolu od poloviny 20. stoleti v de-
mokratickych statech konverguji.

Problém poméru vyse podilu cirkvi a verejnych instituci na financovdni cirkvi

Pfed kazdym stiatem stalo v minulosti a stoji naddle dilema, do jaké miry maji byt cirkve
financovany z vlastnich prostfedkt a do jaké miry a jak maji byt podporovany z prostiedku
statu a obci. A pravé v této oblasti jsou zna¢né rozdily mezi jednotlivymi staty EU. Konfesni
pravo kazdého z téchto stiti je svébytnym, na déjinné tradici jednotlivych narodu zaloZenym
pravnim odvétvim. Jednotlivé pravni fady dnes ovSem vice neZz v minulosti ovliviiuji jeden
druhy, respektive zakonodirci v jednotlivych zemich hledaji, které prvky financovani cirkvi
zavedené v jiné zemi by mohli pouZit pro vlastni stat. Co vSak je vSem statiim spolecné, je
skutecnost, Ze vSechny finan¢n€ podporuji ¢innosti cirkvi, at jiz pfimo nebo alespon nepfi-
mo, at z velké nebo alespon jen z malé ¢asti. ProtoZe jde o polozky v nejriiznéjSich oblastech
zivotni sféry, byva obtiZné, ba téméf nemozné statisticky pfesné vypocist tyto podily.

Jako priklad pluralismu podstatné odliSnych systému financovani cirkvi mizZe poslouzit
maly stit mimo EU, rozprostirajici se témé&f v jejim geografickém centru, a sice Svycarsko.
Tato zem¢€ je federaci slozenou z 26 kantont a ptilkantonu, v nichz plati v kazdém z nich vlast-
ni konfesnépravni systém. V souvislosti s tim je ve Svycarsku rovnéZ 26 riznych systému fi-
nancovani cirkvi.® Jen ve dvou kantonech, které vyhlasily odluku statu a cirkve, se statni
pomoc pfi financovani cirkvi uplatiuje jen minimalné.
mald encyklopedie evangelickych cirkuvi, nakl. Libri, Praha 2008, heslo ,,odluka cirkve (cirkvi) a stitu®, s. 105-107.
> Odluka sovétského typu nebyvi do uvedené klasifikace zahrnovina, nebot 5lo jen o vnéjsi proklamaci, za niz se skryval systém

statu ideologického, jak jsme jej popsali jiz dfive.
¢ LORETAN, Adrian, Cirkev a stdt ve Svycarsku, Revue cirkevniho priva 41 - 3/08, Praha, 2008, s. 200-210.
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Mnohdy byva piekvapivym zjiSténi, Ze i Francouzska republika uZiva na svém uzemi Ctyfi
razné konfesnépravni systémy: na vétsin€ jejiho uzemi plati systém zaloZeny druhou odlukou
statu a cirkve z roku 1905. Avsak v departementech Alsaska-Lotrinska po navratu této zemé
Francii v roce 1918 ziistalo v souladu s vuli obyvatelstva platné piedchazejici kooperacni
usporadani (platné v zasad€ od roku 1801) a jako specialni ,pravo alsaské® je uvadéno v lite-
ratufe konfesniho prava dodnes. Dva rtizné kooperacni systémy plati ve dvou seskupenich
francouzskych zamortskych tzemi.

I11. Jednotlivé zdroje financovani cirkvi

1. Financovani z vlastnich zdroji

Sbirky a dary

K vlastnim zdrojim pocitime predné kostelni sbirky neboli kolekty. V fadé zemi dosa-
huje tato slozka vlastniho financovani cirkvi zna¢né vyse. Je to obzvlasté tam, kde se i v mi-
nulosti jednalo o hlavni zdroj pfijmu cirkvi (napf. Polsko a zemé byvalé Jugoslavie) nebo
o hlavni doplitkovy zdroj pfijmt (napi. Velka Britdnie, Ceska republika, Slovensko). V né-
kterych zemich, kde financovini cirkvi je pfedevsim zileZitosti statu, nejsou ucastnici bo-
hosluzeb tak Stédfi, protoze jsou pfesvédceni, Ze jiZ dosti prisp€li na cirkev prostfednictvim
obecné€ dané.

Zvlastnim druhem sbirek jsou jmenné sbirky na sbéraci archy. V Ceské republice jsou
tradi¢ni dvé takové sbirky v Ceskobratrské cirkvi evangelické. Jde pfedné o sbirku na Jero-
nymovu jednotu,” tj. fond, ktery se kazdoro¢né rozdé€luje mezi farni sbory majici vydaje
na stavbu ¢i opravu kostela ¢i farniho domu, aby tak byla pokryta polovina vyse naklada.
Dale se cas od casu posiluje Jubilejni toleranc¢ni dar, tj. trvaly obéZny fond, z néhoZ se far-
nim sborim poskytuji bezaro¢né pujcky na stavebni naklady nebo na stavbu, udrZzbu
a opravy varhan.

Cirkevni prispévky bez verejné zdvaznosti

Dalsi polozkou financovani z vlastnich zdrojui jsou ¢lenské prispévky, které jednotlivé
cirkve po svych clenech zadaji, aniz by tyto prispévky byly vefejnou moci exekvovatelné.
Velky vyznam maji pro cirkve ve Francii a v Nizozemi. V ¢eskych zemich jde o tradi¢ni saldr
evangelickych cirkvi a o ¢lensky prispévek v Cirkvi ceskoslovenské husitské, ktery se nazy-
va cirkevni dani, ale neni vymahatelny soudni cestou.

Cirkevni dari

Jinym druhem cirkevniho pfispévku od ¢lent cirkvi je cirkevni dafl (ném. Kirchensteuer)
v pravém slova smyslu, kterou jako dafiovou pfirdzku k obecné dani od c¢lenu cirkvi vybirda
v jednotlivych zemich Némecka stit. Zavedena byla v jednotlivych némeckych zemich v rtz-
nych letech 19. stoleti a na pocitku 20. stoleti. Cini v nékterych z nich 8 %, v jinych 9 % pfiraz-
ku k obecné dani. Cdstka je exekvovatelnd. Dafiové povinnosti se lze zprostit prohlisenim
o vystoupeni z cirkve.

Podobnou cirkevni dafi vybira od ¢lent cirkve stit také ve Finsku, ve Svédsku, v Diansku
a ve vét$im poctu Svycarskych kantonu.

Cirkevni prispévky s verejnou zdvaznosti

Jde o rakouskou specialitu, zavedenou roku 1938. Cirkve si samy urci vysi ¢lenského pii-
spévku jednotlivych ¢lenti a Zadaji ¢leny o zaplaceni. V pfipad€ nedspéSnosti mohou castku
vymdhat soudni cestou. Jde samoziejmé jen o jeden z riiznych zdrojt financovani cirkvi v Ra-
kousku. Pro své cetné nevyhody se nezda byt hodny néasledovani.

7 Taz sbirka se kona v evangelickych cirkvich v Némecku a v Rakousku pod nizvem Gustav-Adolf-Werke.
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Cirkevni poplatky

Cirkevni poplatky v souvislosti s jednotlivymi ndboZenskymi tkony, v n€kterych cirkvich
tradi¢né€ nazyvané poplatky $tolové, se dnes uplatiiuji v minimalni mife, obvykle je nahrazuji
dobrovolné dary?® V katolické cirkvi jsou vyznamnym drobnym dobrovolnym poplatkem
mesni stipendia, a ve v§ech cirkvich dobrovolné dary poskytované v souvislosti se svatebnimi
obfady a pohtby.

Vynosy cirkevniho majetku

Ptijmy z vlastniho majetku hospoddiského rdzu, zejména z poli a lest, jsou typickym do-
plitkkem rozpoctu nékterych cirkvi ve Spojeném kralovstvi Velké Britanie a Severniho Irska,
ive vétsiné€ skandinavskych zemi, a tvofi nezanedbatelnou ¢ast pfijma cirkvi v Rakousku, Né-
mecku a dalSich zemich. Subjekty téchto majetkovych podstat byvaji v rtznych cirkvich
(i protestantskych) farni beneficia, kostely jako pravnické osoby a fabri¢ni jméni. V katolické
cirkvi dochazi podle Kodexu kanonického priva z roku 1983 ke sjednocovini beneficii do di-
ecéznich fondu.

Na mnoha mistech doslo k restituci vySe uvedeného majetku, nebo k finan¢ni nahradé
za tento majetek zabaveny totalitnimi reZimy (napi. v Madarsku a na Slovensku). V Ceské re-
publice se jesté na toto fesSeni ¢eka.

Dopliitkovym zdrojem pfijmu cirkvi jiZ nyni je ndjemné, pfedevsim z nebytovych prostor,
jak v klasSterech, tak na farach.

2. Financovdni ze stdtnich, obecnich a jinych verejnych prostiedkii

Dotace platui

Jde predevsim o statni dotace na platy kazateld a jinych pastora¢nich pracovniku cirkvi.
Typické jsou predevsim pro Belgii, kde je povinnost statu tyto platy poskytovat zakotvena
v ¢l. 181 ustavy z roku 1831 a kde doslo od roku 1993 k dalsimu rozs$ifeni na poskytovani pla-
t i na laické pracovniky cirkvi. Se stejnym nebo podobnym zdrojem financovani cirkvi se
setkivime v Lucembursku, na francouzském tzemi Alsaska-Lotrinska, v Dansku, v Ceské re-

publice, na Slovensku a v nékterych dalsich zemich.

Platy kaplanii vojenskych a vézeriskych

Na rozdil od dotaci na platy kazatelt a jinych pastora¢nich pracovnikli zaméstnavanych
cirkvemi v ramci jejich duchovni spravy, které jsou poskytovany jen v nékterych zemich EU,
jsou duchovni ¢inni v organizacich omezujicich pohyb osob v nich pfitomnych, jako je ar-
mada a vézeni, ve vSech zemich EU placeni stitem.’ A to i ve stitech s vyrazné odlukovou
tradici. Stat zaméstnava tyto kaplany ovSem jen se souhlasem pfislusnych cirkvi, podle do-
hod s nimi uzavienych. Cirkve ruci za odbornou i lidskou kvalifikaci kazdého kaplana
v téchto sluzbach.

Platy nemocnicnich kaplanii a kaplanii socidlnich zarizeni

Prostory, v nichZ je omezen pohyb osob v nich pfitomnych, jsou také zdravotnicka a soci-
alni zafizeni. Aby byla zajiSténa svoboda naboZenského vyznini a viry také jejich pacientd
a klientd, je zapotiebi pritomnosti duchovnich aspoil nékterych cirkvi pfimo na misté.

Kaplani (pastoracni pracovnici) pracujici v nemocnicich a socidlnich astavech jsou zpra-
vidla placeni z prostfedku téchto instituci (tak je tomu napfiklad i v Nizozemi, tj. v zemi, ktera
financuje cirkve z vefejnych prostfedku jen velmi omezené).

V Ceské republice je duchovni péce v nemocnicich a socidlnich zafizeni zajistovana jen
castecné, na zakladé ustavnépravnich ustanoveni. Na organizac¢ni a financni zajisténi formou
zakona resp. dohody s cirkvemi se dosud ¢eka.
mmund, Cirkevni poplatky, in: STARY, Marek a kol., Dé&jiny dani a poplatkii, Praha, 2009, s. 152-160.

¢ Sluzba vojenskych kaplant je ziizena a stitem placena ve vSech ¢lenskych stiatech Severoatlantického obranného spolecenstvi
NATO, s vyjimkou Turecka.
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Financovani skolni vyuky ndboZenstvi

Nabozenska vyuka ve vefejnych Skolich je zajiSténa ve vétsin€ stati EU. V nékterych ze-
mich jde o povinny prfedmét pro déti, které€ jsou cleny cirkvi, pokud nejsou odhlaSeny (N¢é-
mecko). Jinde patfi mezi pfedméty povinné vybérové (Spanélsko, Slovensko). Nékde jde
o nepovinny pfedmét (Ceska republika). Ucitelé jsou zpravidla placeni §kolskou sprivou,
musi mit pfislusné vzdélani (obvykle vysokoskolsk€) a trvajici souhlas pfislusné cirkve.

Financovdni cirkevniho skolstvi

Vlastni cirkevni Skolstvi na vSech stupnich $kol je zajiSt€no ve vétSin€ statd EU. V nékte-
rych zemich maji tyto Skoly charakter soukromych 8kol s vefejnou platnosti, jinde mohou mit
i postaveni vefejnych $kol. Financovany byvaji pfevazné nebo zc¢asti ze stitnich prostredku
(dnes i ve Francii), z€asti ze Skolného a cirkevni podpory.

Podpora vysokych $kol teologického zaméreni

Zvlastni kapitolu tvofi statni financovani vysokych teologickych skol (teologickych fakult)
at jiz cirkevnich, nebo téch, které jsou soucasti statnich ¢i vefejnych univerzit (némecky, ra-
kousky a ¢esky model).

Prispévky stdtu a obci na stavbu, rekonstrukci a itdrzbu cirkevnich objektii

V neposledni fadé polozka obzvlasté vyznamna: prispévky stiatu a obci na opravu a adrz-
bu, pfipadné novostavbu kostell a podobnych kultovnich prostor. Ta je feSena v riznych ze-
mich naprosto odliSnym zptisobem, avsak lze fici, Ze téméf ve vSech zemich se na tuto poloz-
ku hojné€ pfispiva. VZdyt jde o vyznamnou ¢ist narodni kultury, objekty turistického ruchu
a stavebni dominanty mést a vesnic.

Neprimd podpora ve formé dariovych iilev

Tém¢EfT ve viech zemich EU jsou cirkvim poskytovany dariové tilevy a celni zvyhodnéni.

Darci obnosti na cirkevni ¢innost si mohou ve stanoveném rozmezi odecitat dary od da-
1iového zakladu. TEmET vidy je toto pravo pfiznavano fyzickym osobdm, v nékterych zemich,
mezi nimi i v Ceské republice, také pravnickym osobdm.

Dariové asignace

Nékdy byva pfekvapivé, presto viak spravné, Ze k této skupiné€ nastrojii financovani cirkvi
jsou mnohymi autory fazeny i danové asignace, vytvofené na konci 80. let 20. stoleti v Italii
a ve Spanélsku. Jde totiZ o pfipsini ¢asti povinné dané daitovymi poplatniky ve prospéch ur-
¢ité cirkve. Je to vlastné jisty druh hlasovani daniového poplatnika, jak bude s jeho povinnou
dani naloZeno.

V Italii jde o0 0,8 % dané z pfijmu. Asignace muze byt poskytnuta nékteré z vice cirkvi, kte-
ré pro tento zplisob financovini optovaly. Jde o vyznamnou c¢ast financovani cirkvi v Italii,
zavedeni systému byva hodnoceno jako vcelku aspéSné.

Ve Spanélsku §lo ptivodné o 0,5239 % dané z piijmu, pozdéji byl tento podil zvy$en na 0,7 %.
Asignovat 1ze pouze ve prospéch katolické cirkve nebo ve prospéch spolecenskych aktivit urce-
nych vladou. Nevyplni-li danovy poplatnik asignac¢ni pfiznani v ro¢nim dafiovém pfiznani, pla-
ti, Ze asignuje ve prospéch spolecenskych aktivit uréenych vladou. Nazory $panélskych odbor-
nikt v oboru konfesniho prava na vhodnost uvedené asignace jsou nejednotné.

V modifikované podobé¢ byl systém danovych asignaci zaveden i v Madarsku a na Slovensku.
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IV. Prameny informaci ke komparaci financovani cirkvi v zemich EU

K dal$imu zpracovini tématu, zejména jako pomoc k ziskavani tidaji o financovini cirkvi
v jednotlivych zemich EU, lze pouZit vysledku ¢innosti mezindrodnich védeckych instituci,
které se vyzkumu a komparaci konfesniho priva a realizace principt nabozZenské svobody
v téchto zemich vénuji.

Jde pfedevsim o organizaci European Consortium for Church and State Research,
ktera se sklada z prednich odbornikt konfesniho prava clenskych zemi EU. Valna hromada
pfijima za fadné cleny konsorcia ty odborniky (z fad univerzitnich vyucujicich konfesniho
prava), ktefi se osvédcili delsi spolupraci na pripravé védeckych konferenci a publikaci kon-
sorcia.

Tématem financovani cirkvi v zemich EU se podrobné zabyvala konference, svolana kon-
sorciem na konci roku 2006 do Mesiny na Sicilii. Sbornik pod ndzvem The Financing of
Religious Communities in the European Union - Le financement des religions dans les
pays de | "Union européenne vydalo na jafe 2009 nakladatelstvi Peeters, Leuven. Obsahuje
kromé ¢lank editort (Brigitte Basdevant-Gaudemet, Salvatore Berlingo) a zastupcti vSech
¢lenskych stiata EU podrobny souhrn Rapport de synthése, jehoZ autorem je pafizsky profe-
sor Jean Duffar.!

V minulosti konsorcium jiz dvakrat vydalo knizné celkovy pfehled konfesniho priava vSech
zemi EU, pokazdé za redakce prof. Gerharda Robberse (Trier). Vydani z roku 1995 se tykalo
15 statt EU a vysSlo ve verzi anglické, némecké, francouzské, Spanélské a italské. V prekladu
do cestiny kniha vysla roku 2002. Druhé vydani z roku 2004 v anglické i némecké verzi je
obsahové bohat€ rozsifeno a latka o jednotlivych zemich nové a opét jednotné uspofadana.
Cely soubor se tykd samoziejmé jiZ vSech 25 tehdejsich ¢lenskych statti EU. V roce 2007 bylo
pfelozeno do polstiny.

O kazdorocCnich zménach ve statech EU, ale i v jinych evropskych zemich, podavaji
Clenové a referenti konsorcia zpravu v rocence European Journal for Church and State
Research - Revue européenne des relations Eglises — Etats vydivané v nakladatelstvi Pee-
ters (Leuven).

V lednu 2009 se na své prvni konferenci v Miliné seslo nové zaloZené svétové sdruzeni
International Consortium for Law and Religion Studies ICLARS. Jednani mélo podob-
ny prubéh a lze ocekavat rovnéz knizni vystupy.!!

19 Dalsi data o t€to i nasledn€ uvadénych publikacich uvadime v seznamu literatury na konci tohoto pojednani.
"' Viz HORAK, Ziboj, Pruoni rocnik konference Mezindrodniho konsorcia pro studium prdva a ndbozZenstvi ICLARS, in: Revue
cirkevniho prava, 42-1/09, s. 55-57.
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Financing of Churches in the Member States of the European
Union

Jiri Rajmund Tretera

I. Theory and Practice of Financing of Churches and Religious Communities
Theory and practice of the financing of churches and religious communities (hereinafter
the Churches) in the individual Member States of the European Union (hereinafter the EU),
similarly as in any other countries of the Euro-America culture, and in fact even similarly as in
all countries of the world, is based upon two presumptions:
1. What is the purpose of the financing of the Churches, that is, why the Churches should
be financed at all, irrespective of by whom;
2. What are the resources for the financing of the Churches, that is, who is supposed to
finance the Churches.

Purpose of Financing of Churches

The Churches, irrespective of the existing major variability of their self-reflection, i.e.,
their own understanding of their purposes and scope of activities, in principle agree on two
specific targets for the implementation of which they require and spend funds.!

Primarily, the purpose is in financing the divine services. The point is to cover the costs of
sustenance of those conducting worship and assisting in its conducting, as well as those who
maintain the places of worship. Furthermore, there are some material expenses required for
the maintenance of church buildings and community centres, artistic decoration of church-
es, sacral musical instruments (organs), and the church furniture.

The other purpose relates to the coverage of other costs borne by the Churches in
connection with the preaching and practicing of religion, and/or religious beliefs,
through the mediation and within the framework of services rendered in the social,
health care, educational and moral and psychological areas. The Churches offer such
services to the citizens and other inhabitants of the country who are usually their mem-
bers, but often also to the benefit of all, without discrimination of whether they belong
to any Church or are without religion.

Democratic and free-thinking states recognise and respect such activities of the Churches.
The important thing is that they act to the benefit of a portion of the population who are mem-
bers of the Churches and who need the Churches in their lives, that is, that respecting their
missions serves the implementation of the principle of religious freedom. Members of the
Churches also are members of the society, like anybody else.

The image of the Churches has also been supported by their positive influences, namely
to the benefit of those people also who do not comprise such Churches’ membership.

However, it should not be neglected that, beside people who need or recognise Churches
and their activities, there also are people who are convinced that they have no need to have
the Churches, and that public financial support extended to the Churches contradicts the
confessional neutrality of the State. On the other hand, partisans of public funds spending on
assistance to the Churches present numerous arguments in support of their case. As an exam-
ple, let us mention at least one of them: There are many useful activities in the life of the

! For example, the Catholic Church offers the following indicative (not enumerative) description of the purposes of church
property in its 1983 Canon Law Code, Canon 1254 § 2, as the following tripartite purpose:

*“Holding of divine services;

« ensuring reasonable sustenance for the clergy and other servants;

« performance of the apostleship and charity, mainly among the poor.”
The above-mentioned description is meant to declare that the church will use its property primarily for the above-described
purposes, while also justifying the need and requirements for church ownership of property.
For more details, see TRETERA, Jifi Rajmund, Konfesni prdvo a cirkevni prdvo, (Confession Law and Canon Law) J. Krigl, Prague,
1997, p. 270.
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general society that have not been used by all people and are not considered by them as use-
ful for their particular persons; still such activities do enjoy public assistance (theatres, sports,
zoological gardens, etc.) What is important is the obvious social benefit from their activities
and their usefulness for at least a portion of the population.

General Resources of Financing of Churches

The first and foremost resource of the financing of the Churches is represented by their
financing from their own resources. This type of financing is represented by regular as well
as casual contributions and donations rendered to the individual Churches and their ele-
ments by their own members, as well as by profit from the management of the own property,
which mainly consists of capital contributions collected by their predecessors. In some coun-
tries (not only the post-Communist ones) this profit is also composed of compensations for
property impropriate in the past. Such own resources of the financing of the Churches also
include infrequent legacies from last wills of testators from among the members of the
Churches, and/or their supporters, and - finally - financial and material assistance offered by
other Churches and ecclesiastical organisations, primarily international, mainly rendered to
the benefit of poor churches and churches in poor countries. Such own resources of the
Churches represent the basic and initial resources of income in all modern non-confessional
states, such as all of the Member States of the EU.

The other resources, upon which the financing of the Churches has been more or less de-
pendent, are represented by subsidies from the State and communities as well as other public
institutions. This additional source of income has been provided in various countries to a vary-
ing extent (see: further descriptions of the differences between separation and cooperation
types of non-confession states). It is very important because, resulting from the tradition, in
some countries the Churches have been explicitly dependent on such type of income. This
type of the resource, too, may possess a mobilisation element in it. It can be expressed like this:
“Members of the Churches, help yourselves and the rest of us will help you”.

In all countries of the EU, the Churches as well as some other associations enjoy various
tax advantages. Similarly, donors acting to the benefit of the Churches and ecclesiastical insti-
tutions may deduct their donations from their tax base up to a certain amount.

To make the picture complete, let us mention here the third potential resource of the
financing of the Churches, which also represents an auxiliary option: donations from pri-
vate persons and corporations, which are neither members nor parts of the Churches, or
public institutions.

I1. Financing of Churches and Separation or Cooperation State

When discussing the issue of the financing of the Churches in modern states, we cannot
leave unnoticed exactly what confessional systems we can discover here (expressed as the
types of relationships between the State and the Churches).

Religious Confessional State

This is a state where the holders of the State power give priority to one specific religious
denomination, exceptionally two or several religious denominations, while any other beliefs
have been either explicitly excluded or merely tolerated. If a confessional state at least toler-
ates any other confessions, they are described as so-called tolerant confessional states.> Usu-
ally, even such states would not tolerate any extensive confessional diversity. States of this
type can now be found primarily outside the European and the American continents.

Ideological State or Confessional State a rebours, i.e., of Opposite Orientation
Commencing in the second half of the 20" century, the theory of confessional law

2 The level of such tolerance and inequality may differ. Therefore, the division of confessional states to ‘tolerant’ and ‘intolerant’
represents a description of the formal legal nature of the confessional arrangements in that country rather than an expression of
tolerance in the sense of view of life.
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applied in some countries would rank such countries among “confessional” states, which
elevated their ideology to such position that belonged to religions, religious beliefs or
persuasion in the classical confessional states. If such ideology also consists of atheism,
such state would be described as ‘confessional state a rebours’.

They were mainly totalitarian states governed by Marxist-Leninist political parties, which
- instead of an official religion - enforced their atheist ideology on the entire society.> Also
other totalitarian systems with one single prevailing governing ideology possessed a similar
character based on a mechanism replacing religion and containing elements of a cult, and/or
quasi-religious adumbration. Probably the best example is offered by the state built upon the
idea of the “cult of blood and soil”, i.e., the dictatorship of the national socialist workers’
party in Germany (1933-1945) and on the territories occupied by Germany in the Second
World War.

Non-confessional State

The modern democratic and liberal states have seen the victory of the idea of religious
freedom and the postulate of confessional neutrality of the State. There was a shift from
a State supporting a certain confession and thus identified with such confession, to a confes-
sion neutral State, de-religionised or secular, or ‘non-confessional’, if the term is to be ex-
pressed in a better way. This position is based on the fact that the State should not identify
itself with any religious belief or any ideology, including the atheist ideology.

The theory of confessional law distinguishes between two models of the non-confession-
al State: separation and cooperation type states.

Separation State limits its cooperation with religious communities to a minimum; at
times, it would at least make a declaration of such abandonment of cooperation. “The separa-
tion model has been primarily applied in Western European and the Americas in relation to
the Christian Churches.” The manner of the exact performance of such separation of the
State and the Churches and its content substantially differs case to case. A mere financial in-
dependence of the Churches from the State does not represent their separation yet.

In an attempt to work out a more detailed classification, some authors distinguish be-
tween friendly and hostile disestablishments of the Churches.

The United States was the first among all other countries to introduce disestablishments
of the State and the Churches. The First Amendment to the U.S. Constitution dated 1791, pro-
hibits the Congress from adopting any legislation introducing any religion (the Establish-
ment Clause) as well as any legislation prohibiting free confession of any religion (the Free
Exercise Clause). A similar friendly type of separation was introduced in Brazil (1890).

On the other hand, the second French disestablishments (1905) was considered as hostile
to the Churches because - by eliminating the ecclesiastical legal entities and all monastic in-
stitutions - it made it difficult for the Churches to operate in the public. It was further fol-
lowed by Portugal and Mexico.> This orientation, often assessed as a period-related expres-
sion of anti-ecclesiastical sentiments, was mitigated as the time passed (probably the most
marked change was the recognition and financing of church schools by the French State at
the beginning of the Fifth Republic in 1958).

Cooperation State represents a model, which prevails among the non-confessional
states. Under it, the State would not identify itself with any of the Churches while entering
into a state of cooperation with them in order to achieve general profit for all (education,
health care, social care).

Some of the confession law phenomena stretch across such above-described qualifications.
mAkmﬂm’ otdzky polského konfesniho prdva, (Topical Issues of Polish Confessional Law) in: Revue

cirkevniho prava no. 11-3/98, p. 150.
4 See: FILIPL, Pavel et al., Mald encyklopedie evangelickych cirkvi, (Small Encyclopaedia of Evangelical Churches) Libri, Prague
2008, entry: “disestablishment of the church (churches) and the State”, pp. 105-107.

> The Soviet-type disestablishment usually is not included in the classification because it only represented a formal declaration
hiding the previously described ideological type of the state.

88

Financing of Churches in the Member States of the European Union

For example, the civilian effects of a religious wedding ceremony may also be recognised in
a separated State (U.S.A.), while some ‘cooperation states’ legally require obligatory civilian
wedding ceremonies (Germany). International treaties with the Holy See would be concluded
by both types of the states and clergymen are active in the armies of almost all such states.

However, both of those systems comprise large numbers of sub-systems. The confes-
sional law science now prevailingly believes that both systems of the secular non-confes-
sional States have been in the state of converging in the democratic countries ever since
the mid-20™ century.

The Issue of Proportions of Share of Churches and Public Institutions in Financing
of Churches

Each state has had to resolve a historical dilemma regarding the proportion of the financ-
ing of the Churches from their own resources and from the funds of the State and communi-
ties, including the forms of such external funding. And it is exactly in this area where major
differences continue to exist between the individual Member States of the EU. Confessional
law of those individual Member States represents a distinctive element of law ensuing from
the historical traditions of those separate Member States. The individual national laws today,
more than at any time before keep influencing each other, or rather, lawmakers in the indi-
vidual Member States have been striving to discover what exactly elements of the financing
of the Churches introduced in any other country might be suitable for their own situations.
However, what is common for all those states, it is the fact that all of them render financial
assistance to the Churches, directly or at least indirectly, to a large extent or at least to a minor
extent. Since there are items appearing in the most diverse areas of life, it usually is very dif-
ficult and even impossible to make a statistical survey of such proportions.

As an example of plurality of substantially differing approaches to the financing of the
Churches, we can look at a small country outside the EU, although located almost in its geo-
graphic centre, namely, Switzerland. That country constitutes a federation consisting of 26
cantons and semi-cantons, each of which applies their own confessional law systems. There-
fore, Switzerland operates 26 different systems for the financing of the Churches.® Only two
cantons, which declared separation of the State and the Churches, offer only a marginal State
assistance in the financing of the Churches.

It is sometimes surprising to hear that the French Republic applies a total of four different
confessional law systems on its territory: most of its territory is covered by the system result-
ing from the second disestablishments of the State and the Churches of 1905. However, the
departments of Alsace-Lorraine, after their reintegration in France in 1918, retained - in keep-
ing with the will of the population - the previous cooperation arrangement (in force in
principle since 1801) and it is quoted in the confessional law literature as a special “Alsace
Law” until today. Two other separate cooperation systems have been in force in two of the
French overseas territories.

I11. Separate Resources of Financing of Churches

1. Financing from Own Resources

Collections and Donations

Own resources primarily include church collections or collects. This component of the
Churches’ own financing has been quite substantial in many countries. This particularly
applies in those countries where it represented the main portion of the income of the
Churches also in the past (e.g., Poland and the former Yugoslav republics) or the main
source of additional income (e.g., United Kingdom, Czech Republic, Slovakia). In some

¢ LORETAN, Adrian, Cirkev a stdt ve §vymrsku, (The Church and the State in Switzerland), Revue cirkevniho prava 41-3/08,
Prague, 2008, p. 200-210.
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countries where the financing of the Churches represents mainly the responsibility of the State,
people participating in messes are not so generous because they feel that they have already con-
tributed sufficiently to their Churches through the general taxes they have paid.

There are some special types of collections, namely collection by the name using collection
sheets. Two such collections are traditional in the Czech Republic, both of them performed by the
Evangelic Church of Czech Brethren. First, it is a collection for the Hieronymus Unity (Jerony-
mova jednota),” i.e., a fund, which has annually been distributed among the parish congregations,
which need money to cover their expenses related to the construction of a church or a parish
house. Moreover, there are the irregular collections in support of the Jubilee Tolerance Donation,
i.e.,, a permanent current fund serving the provision of interest-free loans to parish congregations
for their construction expenses or for the installation, maintenance and repairs of organs.

Church Contributions without Public Obligations

Yet another item regarding financing from the Churches’ own resources is represented by
membership dues collected by the individual Churches from their members, and such contribu-
tions cannot be enforced by the public authorities. They are of major importance for the Church-
es in France and in the Netherlands. In the Czech lands, they are represented by the traditional
‘salar’ collected by the evangelical Churches and the membership dues collected by the Czecho-
slovak Hussite Church, called the church tax, which - however - cannot be enforced by a court.

Church Taxes

Church taxes (in German. Kirchensteuer) represent another type of church contributions
from members in the correct sense of the word, which have been collected from members of the
Churches as a surcharge to the general tax by the Government in Germany. They were intro-
duced in the individual German Lands throughout the 19" century and at the beginning of the
20™ century. They comprise an eight to nine percent surcharge to the general tax. The church tax
can be officially enforced. The tax duty can be exempted by a declaration about leaving the
Church.

Similar church taxes have also been collected from members of the Churches in Finland, Swe-
den, Denmark, and in the majority of the Swiss cantons.

Church Contributions with Public Obligations

This is an Austrian speciality introduced in 1938. The Churches would determine by them-
selves the amount of such membership dues collected from their members, who are then re-
quested to make the payments. If they fail to do so, the payment can be enforced by courts. Natu-
rally, this only is one of several resources of the financing of the Churches in Austria. Due to its
numerous disadvantages, it does not seem suitable for following.

Church Fees

Church fees payable in connection with the individual religious rites, which some of the
Churches traditionally describe as stole fees, have been applied to a minimum extent today as they
are usually replaced with voluntary donations.® The Catholic Church retains important minor
voluntary charges in the form of so-called ‘mess stipends’, and all Churches seek voluntary dona-
tions in connection with wedding ceremonies and funeral rites.

Revenue from Church Property

Income from its own economic property, in particular from its fields and forests, represents
a typical addition to the budgets of some Churches in the United Kingdom of Great Britain and
Northern Ireland, as well as in the majority of the Scandinavian countries, and they form
7 The same collection is held by the evangelical churches in Germany and Austria, under the name of Gustav-Adolf-Werke.

8 See: TRETERA, Jifi Rajmund, Cirkevni poplatky, (Church Fees) in: STARY, Marek et al., Dé&jiny dani a poplatkil,
(History of Taxes and Charges) Prague, 2009, p. 152-160.
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a non-negligible part of the income of the Churches in Austria, Germany, and some other coun-
tries. The beneficiaries of that property are in various Churches (including Protestant ones) the
parishes, churches as legal entities, and church property (Lat. fabrica ecclesiae, Ger. Fabrikeigen-
tum). In the Catholic Church, pursuant to the Canon Law Code of 1983, those beneficiaries have
been unified into diocesan funds.

At many places, restitutions of the above-described property took place, or compensation was
paid out for such property seized by the totalitarian regimes (e.g., in Hungary and in Slovakia).
This solution has still been awaited in the Czech Republic.

Currently, the Churches have some additional income from rent, mainly payable for commer-
cial premises in monasteries and at parsonages.

2. Financing from State, Community, and Other Public Funds

Subsidies for Salaries

There mainly are State subsidies serving the payment of salaries to preachers and other pasto-
ral officers of the Churches. This is typical particularly of Belgium, where the State has been
obliged to pay those salaries pursuant to Article 181 of the 1831 Constitution, and where this ob-
ligation was extended in 1993 also to other, lay officers of the Churches. Similar resources of the
financing of the Churches can also be encountered in Luxemburg, in the French territory of Al-
sace-Loraine, in Denmark, in the Czech Republic, in Slovakia, and in some other countries.

Salaries of Army and Prison Chaplains

As against subsidies for salaries of preachers and other pastoral officers employed by the
Churches in the performance of their religious administration, which are available only in some
countries of the EU, clergymen who work in institutions, which restrict free movement of some
people present, such as the army and the prisons, have been paid by the State in all countries of
the EU. This also applies to countries possessing strong separation traditions. The State employs
those chaplains, obviously with the consent of their relevant Churches and in keeping with agree-
ments concluded with such Churches. The Churches are responsible for the professional as well
as moral qualifications of all such chaplains in Public service.

Salaries of Chaplains in Hospitals and Social Institutions

Premises restricting the free movement of some people present also include health care and
social care establishments. In order to ensure freedom of religious persuasion and creed of pa-
tients and clients, clergymen of at least some Churches need to be present in such establish-
ments.

Chaplains (pastoral officers) who work in hospitals and social care institutions have usually
been paid from the funds of those establishments (this model prevails, for example, in the Neth-
erlands, i.e., a country, which earmarks from public funds only very limited sums for the financ-
ing of the Churches).

In the Czech Republic, religious care is provided in hospitals and social care institution only
to a limited extent, on the basis of constitutional provisions. No organisational and financial ar-
rangements in the form of a piece of legislation, and/or an agreement with the Churches have
been adopted as yet.

Financing of Religious Education at Schools

Religious education at State schools has been available in the majority of the Member State of
the EU. In some countries, religious education is compulsory for children who are members of
any of the Churches, unless they have de-registered (Germany). In other countries, it is part of the
selective compulsory curricula (Spain, Slovakia). In some other countries, it constitutes a volun-

° The position of army chaplain has been established and paid by the State in all member states of the defensive North Atlantic
Treaty Organisation (NATO), with the exception of Turkey.
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tary subject (Czech Republic). The teachers are usually paid by the School Authorities, they are
required to have appropriate education records (usually of the university level) and permanent
consent from the relevant Churches.

Financing of Church Schools

Church schools at all levels of the education exist in the majority of the Member States of the
EU. In some countries, such schools are in the form of private schools open to the public, while
in other countries they may also enjoy the status of State schools. The have been financed mainly
or in part from the State funds (today also in France), and partly from tuition fees and church
subsidies.

Support Extended to Theological Establishment of Higher Learning

A special chapter covers State financing of Divine Schools (Theological Faculties), both run by
the Churches and belonging to the State and public universities (the German, Austrian, Czech
models).

Contributions from State and Communities to the Construction, Reconstruction and Mainte-
nance of Church Structures

Last but not least, there is an item of very special importance: contributions payable by the
State and communities for repair and maintenance, and/or new construction of churches and
similar premises of the cult. Such contributions have been granted in different forms in different
countries; however, they have been plentiful in almost all countries. In fact, it represents a signifi-
cant part of the national culture, targets of tourist interest, and constructional dominants of towns
and villages.

Indirect Support in the Form of Tax Advantages

Almost all Member States of the EU offer the Churches tax relieves and customs advantages.

Donors of money for church activities can deduct certain sums of their donations from the
tax base if the donations fall within a pre-determined range. This right is almost always available
to individuals and in some countries, including the Czech Republic, also to legal entities.

Tax Assignments

Surprisingly but correctly, some authors tend to incorporate so-called “tax assign-
ments” in this group of ways and means of the financing of the Churches; this institute
first appeared in Italy and in Spain at the end of the 1980’s. It concerns the allocation of
a portion of the compulsory tax duty by the tax payers to a certain specific Church. It
represents a kind of voting of the tax payers exactly what should be the purpose of such
part of their compulsory tax duty.

In Italy, such tax assignments amount to 0.8% of the income tax. Tax assignments can
be allocated to any of the several Churches, which have opted for this type of financing.
They represent an important form of the financing of the Churches in Italy, where the
introduction of the system has been considered as successful.

In Spain, the original amount of 0.5239% of the income tax was increased to 0.7% later
on. The tax assignment is allowed only to the benefit of the Catholic Church or to the
benefit of certain social activities as stipulated by the Government. Unless tax payers fill
in the relevant tax assignment purpose in their annual tax returns, they are deemed to
have assigned them to the Government’s social work. There is no unity among Spanish
experts on confessional law whether such tax assignments represent a suitable solution.

The tax assignment system was introduced in modified versions also in Hungary and
in Slovakia.
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IV. Sources of Information for Comparisons of Financing of Churches in Member
States of EU

Authors of any further papers on the same topic, in particular, as assistance in obtaining
information about the financing of the Churches in the individual Member State of the EU,
can rely on the outcome of surveys conducted by certain international scientific institutions
involved in research and comparisons of confessional law and the implementation of the
principles of religious freedom in those countries.

They are mainly the European Consortium for Church and State Research, which
consists of leading experts on confessional law from the Member States of the EU. The Gen-
eral Meeting of the organisation adopts full members of the Consortium from among special-
ists (university lecturers on confessional law) who have long and successful records in the
preparations of scientific conferences and publications issued by the Consortium.

Financing of the Churches in the Member States of the EU also was the topic of a confer-
ence organised by the Consortium at Messina, Sicily, at the end of 2006. An anthology entitled
The Financing of Religious Communities in the European Union - Le financement des reli-
gions dans les pays de |l "Union européenne was issued in the spring of 2009 by the publish-
ing house Peeters, Leuven. Beside articles authored by its editors (Brigitte Basdevant-Gaud-
emet, Salvatore Berlingo) and representatives of all of the Member States of the EU, it contains
a detailed Rapport de synthése, authored by Professor Jean Duffar of Paris."

In the past, the Consortium has issued twice in the book form overall reviews of confes-
sional law of all Member States of the EU, in both cases edited by Professor Gerhard Rob-
bers (Trier). The 1995 edition covered 15 EU states and it was published in the English,
German, French, Spanish, and Italian language versions. A Czech translation of the book
was published in 2002. The content of the second edition of 2004 published in the English
and German language versions was substantially extended and information about the indi-
vidual countries has been arranged in a new and uniform manner. The entire anthology
naturally already refers to all of the 25 then Member States of the EU. It was translated into
the Polish language in 2007.

Any annual changes occurring in the Member State of the EU as well as in other European
countries have been reported to the Consortium by its members and reporters in the form of
the annual European Journal for Church and State Research — Revue européenne des rela-
tions Eglises — Etats issued by the publishing house Peeters (Leuven).

In January 2009, the first conference was held in Milan of the newly established associa-
tion known as the International Consortium for Law and Religion Studies ICLARS.
The meeting had a similar course and it is expected that it would be recorded in the book
form, also.!!

1% More information about this and the subsequent publications can be found in the list of literature at the end of this paper.

' See: HORAK, Ziboj, Prvni rocnik konference Mezindrodniho konsorcia pro studium prdva a ndabozZenstvi ICLARS, (First
Annual Conference of the International Consortium for Law and Religion Studies, ICLARS) in: Revue cirkevniho prava,
42 -1/09, p. 55-57.
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Financovani cirkvi v Dansku

Jorgen Engmark

1. Pfima finan¢ni podpora pro cirkve

Stat podporuje ¢innost evangelické luteranské cirkve prostfednictvim financ¢nich pfi-
spévkill. Pfimou finan¢ni podporu od stitu nedostavd v Diansku Zidné jiné nidboZenské
spolecenstvi.

Kdyz byl v roce 1849 pfijat prvni ustavni zikon, bylo stanoveno, Ze by evangelicka luteran-
ska cirkev méla zlistat se stitem tizce spojena, ackoli ustavni zikon zavedl pravo na svobodu
naboZenského vyznani.

Postaveni evangelick€ luteranské cirkve bylo vymezeno v jednom z ivodnich paragraft
astavniho zakona (§ 4 ustavniho zdkona z roku 1953): ,§ 4. Evangelicka luteranska cirkev
bude v Dansku stdtni cirkvi a jako takova bude stitem podporovana.“ Toto vyjimecné postave-
ni evangelické luteranské cirkve bylo a nadile je zaloZeno na uznani naboZenskych a kultur-
nich dé&jin Danska a vychazi ze skute¢nosti, Ze naprostd vétsina obcant je ¢leny evangelické
luteranské cirkve. V roce 2009 se k evangelické€ luterdnské cirkvi hlasi 81,5 % obyvatelstva.

Soucasti vztahu mezi staitem a evangelickou luteranskou cirkvi je i to, Ze Parlament (,,Fol-
ketinget®) je zikonodarnym organem cirkve, Ministerstvo pro cirkevni zileZitosti je nejvys-
$im spravnim organem cirkve a evangelicka luteranska cirkev dostava od stiatu pfimou financ-
ni podporu, jak jiZ bylo uvedeno vyse.

Vysi statniho pfispévku pro evangelickou luteranskou cirkev v daném roce urcuje Parla-
ment na zaklad¢ pfijeti staitniho rozpoctu. Tento finan¢ni pfispévek spravuje Ministerstvo pro
cirkevni zalezitosti. Pro rok 2009 cini finan¢ni podpora 1 035 mil. DKK (cca 138 mil. EUR),
coZje asi 15 % veskerych financnich pfijma této cirkve.

Financni prispévek od statu je urcen pfedevsim na mzdy a diichody duchovnich. Podle
zakona o penéznich prostiedcich cirkve pokryva pfispévek od statu 40 % mezd a 100 % du-
chodu duchovnich. Pro rok 2009 ¢ini tato ¢astka 608 mil. DKK (cca 59 % celkového statniho
prispévku). Cirkev dostava 324 mil. DKK jako kompenzaci v diisledku toho, Ze rtizné upravy
dafiovych zakont od roku 2003 snizily vynos z cirkevni dané, kterou plati pouze ¢lenové
evangelické luteranské cirkve a jeZ je hlavnim zdrojem pfijmu této cirkve.

Ackoli je statni prispévek pro cirkev ur¢en zejména na mzdy a diichody duchovnich, mu-
sime jej vnimat ve svétle toho, Ze cirkev sama financuje udrzbu a rekonstrukci kostelt. Evan-
gelické luteranské cirkvi ndlezi pfiblizné 2 350 kostelti. Asi 1 750 z nich bylo postaveno pred
rokem 1600 a tvofi velmi vyznamnou soucist dinského kulturniho dédictvi. Cirkev rovnéz
odpovida za spravu a financovani vétSiny z 2 100 vefejnych hibitovil v Dansku, kde je pohibi-
vana vétsina vSech zesnulych bez ohledu na jejich niboZenské vyznani. Farafi a dalsi zamést-
nanci cirkve jsou odpovédni za zakladni matri¢ni zaznamy vSech narozeni a umrti v hlavni
casti zemé.

2. Zdroje finan¢nich prostiedki na financovani cirkvi

Evangelicka luteranska cirkev je financovana z cirkevni dané, kterou plati pouze ¢lenové
této cirkve. Pro rok 2009 ¢ini odhadované vynosy z cirkevni dané€ 5 500 mil. DKK (cca 730 mil.
EUR), co? je piiblizné 80 % celkovych piijmi této cirkve. Clenové cirkve plati v priiméru 0,88 %
svého zdaniteln€ho pfijmu.

Cirkevni dan vybiraji stitni organy spolu s dani z pfijmu pro stit a mistni samospravu. Cir-
kevni dan je sloZzena ze dvou casti. Hlavni ¢ast je urcena pro mistni farnosti, které odpovidaji
za financovani kosteld a hibitovi, a na mzdy pro cirkevni zaméstnance s vyjimkou duchovnich

arovnéz na financovani mistnich cirkevnich aktivit. Mensi ¢ast cirkevni dan€ (cca 13 %) je celo-
statni cirkevni daf, ktera se vyuZziva zejména na financovini 60 % mezd duchovnich.
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Ostatni cirkve a ndboZenska spolecenstvi jsou financoviny prostiednictvim prispévki
od svych clenu. Tyto cirkve a naboZenska spolecenstvi se samy rozhodnou, jakym zptisobem
a jakou mérou jim maiji jejich ¢lenové finan¢né prispivat. Cirkve a spolecenstvi maji také ce-
lou fadu moznosti, jak ziskdvat nepfimou finan¢ni podporu od statu (viz nize).

Cirkve a ostatni naboZenska spolecenstvi nemuseji statni spravé vykazovat pocet svych
¢lent ani vysi svych finan¢nich prostfedki. Proto nejsou k témto vécem k dispozici Zadné
verejn€ dostupné statistické informace.

3. Neprima finan¢ni podpora pro cirkve

Cirkve a ostatni naboZenska spole¢enstvi nemuseji byt registroviany stitnimi orginy, ale
mohou poZidat o schvileni v souladu s pravidly sfiatkového zakona. Toto schvileni udéluje
Ministerstvo spravedlnosti.

Schvileni v souladu s pravidly siiatkového zikona znamend, Ze duchovni schvalenych cirk-
vi a spolecenstvi mohou oddavat, pficemz uzaviené snatky maji civilni platnost.

Z tohoto schvileni rovnéz vyplyva, Ze cirkve a spolecenstvi a jejich ¢lenové mohou mit
narok na nepfimou financ¢ni podporu v souladu s riiznymi pravidly danovych zakont.

Podle téchto pravidel jsou kostely a hibitovy osvobozeny od dané€ z nemovitosti. To se ne-
tyka jen kostelt evangelické luteranské cirkve, ale téZ kostelt a svatostinkt schvalenych na-
bozZenskych spolecenstvi. I pozemky schvilené statnimi organy jako pozemky ke zfizovani
hrbitova, které vlastni a spravuji niboZenska spolecenstvi, jsou osvobozeny od dané€.

Mimoto jsou od mistni pozemkové dané osvobozeny zastavéné plochy, prostranstvi a za-
hrady pro vefejnost, které nejsou komer¢né€ provozovany a jez se vyuZivaji na setkavani nabo-
Zenského razu s pfistupem vefejnosti.

Clenové cirkvi a ostatnich nibozenskych spolecenstvi vyjma evangelické luteranské cirk-
ve mohou od statu obdrzet zna¢nou nepfimou podporu. To je dano tim, Ze dafiovi poplatnici
maji moznost odecist si ve svém daniovém pfiznani pfispévky (dary a pravidelné platby) na-
bozenskym spolecCenstvim. Diky tomu mohou danovi poplatnici uSetfit na dani pfibliZné
33 % svych prispévka nabozenskym spolecenstvim. Cirkevni dan, kterou plati clenové evan-
gelické luteranské cirkve, v§ak nelze od zikladu dané€ odecist.

Danovi poplatnici nemaji moznost urcit ¢ast svych dani pfimo pro cirkve.

4. Legislativa tykajici se financovani cirkvi

Za poslednich 20 let neprobé€hly ve financovani cirkvi Zadné vyznamné zmény.

V souladu s vlaidnim programem z listopadu 2007 ,Spole¢nost mozZnosti“ jmenovala vlida
vybor, ktery se zabyva moZnostmi zmény urceni stitniho finan¢niho pfispévku pro evangelic-
kou luteranskou cirkev. Podle stavajicich pravidel je podpora zaméfena pfedevsim na mzdy
a diichody duchovnich. Vybor byl pozadan, aby vypracoval modely, podle nichz by se financ-
ni podpora zaméfovala primarné na adrZzbu kostelt a financovani vefejnych hibitovi.

Cleny vyboru tvofi predstavitelé Ministerstva pro cirkevni zileZitosti, Ministerstva financi,
Ministerstva spravedlnosti a dale biskup a predstavitelé Asociace farait, Asociace dékant
a Asociace farnich cirkevnich rad.

Vybor ma predlozit vladé zpravu v zafi 2009.
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The Financing of Churches in Denmark

Jorgen Engmark

1. Direct financial support to churches

The State supports the activities of the Evangelical Lutheran Church with financial con-
tributions. No other religious community in Denmark receives direct financial support
from the State.

When the first Constitutional Act of Denmark was adopted in 1849, it was decided that
the Evangelical Lutheran Church should remain closely related with the State, even though
the Constitutional Act introduced the right to freedom of religion.

The position of the Evangelical Lutheran Church was defined in one of the first sections
of the Constitutional Act (section 4 in the Constitutional Act of 1953): “§ 4. The Evangelical
Lutheran Church shall be the Established Church of Denmark, and as such shall be supported
by the State.” The special position of the Evangelical Lutheran Church was and still is based
on respect for the religious and cultural history of Denmark as well as on the fact that a big
majority of the citizens are members of the Evangelical Lutheran Church. In 2009 81.5 per
cent of the citizens are members of the Evangelical Lutheran Church.

The relations between the State and the Evangelical Lutheran Church include that the
Parliament (“Folketinget”) is the legislative authority of the Church, that the Ministry of Ec-
clesiastical Affairs is the highest administrative authority of the Church and, as already men-
tioned, that the Evangelical Lutheran Church receives direct financial support from the
State.

The level of state contribution to the Evangelical Lutheran Church in a specific year is
determined by the Parliament through the adoption of the National Budget. The financial
contribution is administered by the Ministry of Ecclesiastical Affairs. In 2009 the financial
support amounts to DKK 1035 millions (about €138 millions), which is about 15 per cent of
all financial incomes of the Church.

The financial contribution from the State is mainly earmarked for salaries and pensions to
the clergy. According to the Act on the Finances of the Church 40 per cent of the salaries and
100 per cent of the pensions to clergy shall be financed by the contribution from the State. In
2009 this amounts to DKK 608 millions (about 59 per cent of the total State contribution).
DKK 324 millions are granted as a compensation to the Church because different amend-
ments to the legislation on taxes since 2003 have reduced the revenue of the Church Tax,
which is paid only by members of the Evangelical Lutheran Church and which is the main
source of income for the Church.

Even though the State contribution to the Church is mainly earmarked for salaries and
pensions to the clergy, the State contribution must be seen in the context that the Church
itself finances the maintenance and restoring of the churches. There are about 2350 church-
es belonging to the Evangelical Lutheran Church. About 1750 of the churches are built before
the year 1600 and they are a very important part of the Danish cultural heritage. The Church
is also responsible for managing and financing of most of the 2100 public cemeteries in Den-
mark, where the majority of all deceased are buried, regardless of their religious belief. Pas-
tors and other employees of the Church are responsible for the basic civil registration of all
births and deaths in the main part of the country.

2. Sources of funds to finance churches

The Evangelical Lutheran Church is primarily financed by the Church Tax, which is
paid only by members of the Church. In 2009 the total revenue of the Church Tax is esti-
mated to DKK 5.500 millions (about €730 millions), which is about 80 per cent of the
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total income of the Church. As an average, members of the Church pay 0.88 per cent of
their taxable income.

The Church Tax is collected by State authorities along with personal income taxes for
the State and for Local Government. The Church Tax consists of two parts. The major part
is aimed at the local parishes, who are responsible for the financing of churches and cem-
eteries, salaries for church employees except from the clergy and local church activities.
A smaller part of the Church Tax (about 13 per cent) is a national church tax, which is used
mainly for financing 60 per cent of the salaries to the clergy.

Other churches and religious communities are financed through contributions from there
members. The churches and communities themselves decide in which way and to which ex-
tent they want their members to contribute financially. The churches and communities enjoy
a number of possibilities for receiving indirect financial support from the State (see below).

Churches and other religious communities do not report to public authorities on the
number of their members or their finances. Hence, no public statistical information is avail-
able on these issues.

3. Indirect financial support to churches

Churches and other religious communities are not obliged to be registered by public au-
thorities, but churches and religious communities might apply for approval in accordance
with the rules of the Marriage Act. Approval is made by the Ministry of Justice.

Approval in accordance with the rules of the Marriage Act implies that ministers of the
approved churches and communities might be authorised to perform marriages with civil
validity.

Approval also implies that the churches or communities and their members might be ap-
proved eligible for indirect financial support in accordance with different rules in the legisla-
tion on taxes.

According to these rules churches and cemeteries are exempt from real-estate tax. This
applies not only to the churches of the Evangelical Lutheran Church, but also to the churches
and houses of worship of approved religious communities. Areas approved by the authorities
for establishment as cemeteries that are owned and managed by religious communities are
also exempt.

Moreover, the built-on site, yard and garden of meeting houses which are not commer-
cially operated and which are used for meetings of a religious character with public access
are exempt from local land taxes.

The members of churches and other religious communities other than Evangelical Lu-
theran Church can obtain a substantial indirect subsidy from the State. This is due to the pos-
sibility for taxpayers to deduct contributions (gifts and regular payments) to the religious
communities in their tax returns. This enables taxpayers to obtain tax savings of about 33 per
cent of their contributions to religious communities. The Church Tax paid by members of the
Evangelical Lutheran Church is not deductible in the tax returns.

Taxpayers are not able to earmark part of their taxes directly to churches.

4. Legislation on church financing

There have not been any substantial changes regarding the financing of churches over the
last 20 years.

In accordance with the government platform of November 2007, “The Society of Possi-
bilities”, the government has appointed a committee to examine the possibilities for a change
of purpose for the State’s financial support to the Evangelical Lutheran Church. Under the
present rules the support is mainly aimed at salaries and pensions to clergy. The committee
has been asked to set up models, after which the financial support will be aimed primarily at
the maintenance of churches and the financing of public cemeteries.
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Members of the committee are representatives of the Ministry of Ecclesiastical Affairs, the
Ministry of Finance, the Ministry of Justice, a bishop and representatives of the Association of
Pastors, the Association of Deans and the Association of Parochial Church Councils.

The committee is scheduled to report to the government in September 2009.
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Financovanie cirkvi a nabozZenskych spolo¢nosti
v Slovenskej republike

Radovan Cikes

Témou prispevku je sekuldrny rozmer cirkvi, ktory sa prejavuje v jej ekonomickej dimenzii.
Ekonomicka dimenzia cirkevného bytia je témou, ktord na Slovensku vyvoldva v sacasnosti
mnozstvo diskusii, pricom vzhladom k svojej akutnosti aj potrebu systémového riesenia. Statno-
dotacny systém, ktory existuje na Slovensku, je pod stilou a pozornou kontrolou médii a verej-
nosti, pretoZe priame subvencie urcené cirkvam pochadzaju priamo z verejnych zdrojov. Tito
ekonomicka zavislost cirkevnych subjektov na verejnych financidch sa tak stava ¢astym ter¢om
uatokov casti spoloc¢nosti, pricom je v§ak potrebné uviest, Ze tito realita ma historické pozadie
siahajuce aZz do 19. storocia a jeho inicidtorom bola Stitna moc. Devastujici zasah na schopnost
cirkvi samofinancovat svoju ¢innost vSak znamenala najma vlna konfiSkacii a vyvlastiiovania ich
majetkov, ktora zacala v Ceskoslovensku uZ po roku 1945.

1. Staus quo - Statna podpora cirkvi a nabozZenskych spoloc¢nosti

Sucasny vztah Statu a cirkvi je na Slovensku vyrazne ovplyviiovany faktom, Ze dominant-
nym zdrojom cirkevnych prijmov zostava Statny rozpocet. Ekonomickd dimenzia preto zohra-
va ddlezita ulohu a je rozhodujucim faktorom pri tvorbe legislativnych zimerov upravujiacich
buduicu podobu vzijomného suzitia medzi Stitom a cirkvami. Z historického kontextu je zrej-
mé, Ze model, ktory existuje na Slovensku, je tradi¢ny a ma historické korene siahajice prak-
ticky do 19. storocia.

V slovenskej spolocnosti prevazoval po pide komunistického rezimu nézor, Ze cirkvi su su-
castou inStiticii, ktoré st a maja byt podporované z verejnych zdrojov, a sikromné zbierky cirk-
vi tvoria ich doplnkovy prijem. V stiCasnosti vSak postupne prevlida nizor, Ze postupna financ-
na sebestacnost cirkvi je Ziaduca a nevyhnutnd. Posledny relevantny Statisticky prieskum!
ukazal, Ze podla 39% opytanych je spravne, aby boli cirkvi nadalej financované zo Staitneho
rozpoctu. Naopak 42 % respondentov bolo proti. Sic¢asny model financovania cirkvi povazuje
za idedlny tretina opytanych. Takmer Stvrtina ludi by si Zelala, aby cirkvi Zili iba z vlastného ma-
jetku a milodarov. Na ziaklade tohto prieskumu sa respondenti vyjadrovali aj o perspektivhom
rieSeni financovania cirkvi na Slovensku. MozZnost poukazat ¢ast dane je najlepSim modelom
podla 13 percent opytanych, s prijatim zikona o takomto financovani by vsak suihlasilo az 45
percent opytanych. Podobny model v sicasnosti funguje pri financovani neziskovych organiza-
cii, ktorym mozu l'udia poukazat dve percenta zo zaplatenej dane z prijmov.

Problematiku financovania cirkvi doteraz upravuje ziakon ¢. 218/1949 Zb., a to aj napriek
faktu, Ze tento pravny predpis bol po roku 1989 uz tri razy novelizovany. Podstata a filozofia
zakona vznikla v diametralne odliSnej politickej a historickej situdcii a dnes je jeho aplikova-
nie ako aj princip komplikovany a nevyhovujuici.

Na zaklade uvedeného zikona Stat poskytuje registrovanym cirkvim a naboZenskym spo-
lo¢nostiam prostriedky na platy vSetkych duchovnych, odvody do fondov a ¢iasto¢ne na pre-
vadzku ustredi cirkvi (biskupskych tiradov). Stit ma zikonni povinnost zabezpecit platy
a odvody vSetkym duchovnym, pricom na ich pocet nema Ziadny vplyv. Pocty duchovnych
a celt personilnu politiku urc¢uje jedine aj v zmysle Ustavy SR samotna cirkev alebo niboZen-
ska spolo¢nost.

Vsetky ostatné vydavky spojené s chodom a prevadzkou cirkevnych subjektov si cirkvi
hradia samostatne. Zdrojom tohto finan¢ného zabezpecenia cirkvi je najmd vynos z vlastného
majetku, kostolné zbierky, dary fyzickych a pravnickych osob, materidlna pomoc od zahranic-
nych cirkevnych organizicii, dotdcie zo strany samosprav, grantovych programov a podobne.

! Podla http://www.sme.sk/clanok_tlac.asp?cl=3597850 Agentura TNS SK a tyZdennik Trend, septembra 2007.
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Z vlastnych zdrojov financuju cirkvi bohosluZobné ndklady (adrzba a prevadzka kostolov
a farskych budov - platy kostolnikov, organistov a upratovaciek, niklady na energie a pod.)
a cirkevnu administrativu na arovni farnosti.

Stit nedotuje ¢innost a prevadzku reholi, okrem platov vyssich predstavenych reholi
(36 0s6b v roku 2008). Udr7bu nirodnych kultirnych pamiatok vo vlastnictve cirkvi (23 %
z celkového poctu nehnutelnych narodnych kultarnych pamiatok) si financuju cirkvi z vlast-
nych zdrojov, pricom moZu poziadat o doticiu prostrednictvom grantového systému minis-
terstva kultiry Obnovme si svoj dom.

Dotacie zo Statneho rozpoctu tvoria u vacsiny cirkvi podstatnu Cast ich prijmov. Ide najmi
o tie cirkvi, ktoré su poc¢tom veriacich malé a pdsobia na naSom tizemi relativne kratSie obdo-
bie, v dosledku ¢oho sa ich materidlna zdkladna skladd v podstate len zo sakralnych priesto-
rov. Z osemndstich registrovanych cirkvi si narok na finan¢nu dotaciu v zmysle zakona uplat-
fuje celkovo trindst cirkvi.?

Platy duchovnych a ich konkrétnu vysSku zabezpecuje $tit v stilade s Nariadenim vlady SR ¢.
299/2007 Z.z. z 13. jana 2007 o Gprave osobnych poZitkov poskytovanych duchovnym cirkvi
a nabozenskych spolo¢nosti v zneni nariadenia vlady SR ¢. 611/2008 Z.z. s a¢innostou od
1. janudra 2009. Finan¢né prostriedky na zikladné platy duchovnych, sposob a mieru ich zvyso-
vania, podmienky pre priznanie hodnostného pridavku a jeho vySku ustanovuje vlida spomina-
nym nariadenim. Platy duchovnych sa kazdoro¢ne pravidelne valorizuji. Miera valorizicie za-
visi a je zhodna s valoriziciou platov zamestnancov vo verejnej sprave. V roku 2009 to je 7 %.

K 31. decembru 2008 bol evidenc¢ny pocet duchovnych financovanych z prostriedkov
statneho rozpoctu celkovo 3502 osOb, pricom priemerny plat duchovného bol 14 095 Sk
(467€). Celkovy statny prispevok cirkvam tvori 0,26 % zo $tatneho rozpoctu v roku 2009.

2. Doterajsi vyvoj a ideova vizia

Ministerstvo kultiry SR sa zacalo zaoberat moznostami zasadnej reformy systému financo-
vania cirkvi v podstate hned od roku 1990. Spociatku to boli samozrejme opatrné gesta
a Stat mal zdujem rieSit predovSetkym otdzku restiticie cirkevnych majetkov. V suvislosti
s pripravou legislativneho rieSenia majetkovej rehabiliticie cirkvi a naboZenskych spolo¢-
nosti sa uvazovalo o postupnom zabezpeceni ich ekonomickej samostatnosti a to vytvoreni
predpokladov pre maximalnu nezavislost na Stite. Vlada Slovenskej republiky preto v roku
1992 prijala zasadu prechodného obdobia na roky 1994-1998, v ktorom sa $tat podielal
na financovani potrieb cirkvi. Hospodarskej samostatnosti cirkvi mali vyrazne napomoct aj
restitacie ich majetku.

V obdobi druhej polovice devitdesiatych rokov sa postupne formovali moznosti dalSieho
postupu v otazke financovania cirkvi. Do uvahy pripadalo zachovanie suc¢asného systému fi-
nancovania cirkvi z prostriedkov Stitneho rozpoctu, systém dafiovej asigniacie podobne ako
v Taliansku a v Spanielsku (forma financovania bola najprijatelnejsie pre katolicku cirkev),
financovanie prostrednictvom osobitného cirkevného prispevku (systém uprednostiiovala
Evanjelicka cirkev a. v. na Slovensku, pricom iSlo o kombindciu cirkevnej dane a asignacie,
kedy by daniovnik mal povinnost urcit adresita casti svojho ¢istého prijmu medzi cirkev alebo
kultarnu (Statnu) institiciu). Ako mozné rieSenie boli navrhované aj finan¢né prispevky pre
cirkev odpocitané z dane, ktoré preferovali mensie evanjelikdlne cirkvi, pricom vS$ak fakticky
mensie cirkvi presadzovali zachovanie Statno-dota¢ného systému.

Isty pokus o zmenu status quo znamenala priprava navrhu zikona o financovani cirkvi
v priebehu roka 2001 az 2002, ktory zachovaval podstatu doteraz uplatnovaného modelu hos-
podarskeho zabezpecenia cirkvi s tym rozdielom, Ze poskytovanie finan¢nej pomoci cirkvam
limitoval so zretelom na pocty ¢lenov jednotlivych cirkvi. Zohladnoval pritom Specifické pod-
mienky ich pdsobenia kategorizaciou podla velkosti. Platy stanoveného poctu duchovnych

2 Z prevazne z vierou¢nych doévodov nepozaduji Ziadny ndrok na doticiu zo Statneho rozpoctu pit subjektov: Krestanské zbory,
Jehovovi svedkovia, Novoapostolska cirkev, Cirkev JeziSa Krista Svitych neskorsich dni a Bahdjske spolocenstvo.
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mali podliehat pravidelnej valorizacii. Ak by cirkev naplnila stanoveny pocet duchovnych, mu-
sela by ich prijmy hradit z vlastnych zdrojov. Navrhovany zidkon predpokladal tieZ prispevok
Statu na platy istého poctu prevadzkovych zamestnancov cirkvi ako aj s ¢iasto¢nym financova-
nim ich prevadzky. Vlada navrh zakona v aprili 2002 schvilila a bol zaradeny na program po-
sledného predvolebného rokovania parlamentu. Poslanci vSak v mdji 2002 odhlasovali, Ze navr-
hom sa nebudt zaoberat.

Vyraznym faktorom, ktory vplyva na sac¢asna podobu vztahov Statu a cirkvi na Slovensku
su zmluvné dokumenty v podobe ratifikicie Zakladnej zmluvy medzi Slovenskou republikou
a Svitou Stolicou, podpisanej vo Vatikine 24. novembra 2000, ktora sa tyka Rimskokatolickej
a Gréckokatolickej cirkvi v Slovenskej republike, a schvalenia Zmluvy medzi Slovenskou re-
publikou a registrovanymi cirkvami a nidboZenskymi spolo¢nostami z 11. aprila 2002 upravu-
jucej postavenie jedenastich registrovanych cirkvi.

Z uvedenych rimcovych zmlav vyplyva povinnost uzatvorit Styri parciidlne (Ciastkové)
zmluvy upravujice posobenia cirkvi v armade, policii a vizniciach, vo vychove a vzdelavani,
ktoré uz boli schvilené. Zmluvy tykajuce sa financného zabezpecenia cirkvi a uplatiovania
vyhrad vo svedomi doteraz neboli schvalené€ a ich priprava je otazkou vzijomnej dohody me-
dzi cirkvami a Statom.

Navrhované rieSenie v susednej Ceskej republike by mohlo byt jednym z inspiracnych
vzorov aj pre predmetnu situdciu na Slovensku a rieSilo by aj uzavretie medzinarodnej a vnut-
rostatnej zmluvy Statu s cirkvami. Obdobne spracované zmluvy s podobnym obsahom ma
Vatikdn uzavreté napr. s Talianskom alebo Madarskom. Individualne zmluvy s ostatnymi rele-
vantnymi cirkvami, ale uzZ pochopitelne na vnuatrostatnej urovni, by mohli mat sibezny cha-
rakter a obsah. VyrieSenie tejto problematiky by znamenalo podla dostupnych prieskumov
pozitivny signdl vo vztahu k verejnej mienke a Ciasto¢ne by aj viedlo k Standardizacii a moder-
nizdacii vztahu Statu a cirkvi v europskom kontexte.

Zvysujuci sa trend narastu vydavkov Statneho rozpoctu na financovanie cirkvi, ktory vy-
razne ovplyviluje rozpocet kapitoly rezortu kultiry, sa stiva z dlhodobého hladiska proble-
matickym. Podla sti¢asnej legislativy, ako uz bolo spomenuté, prevzal $tat povinnost financo-
vat platy duchovnych, ktoré podliehaju kaZdorocnej valorizicii, avsak nema Ziadny ndstroj
na ovplyviovanie ich poctu. Na druhej strane ma Stat povinnost uzatvorit ¢iastkovi medzina-
rodnu zmluvu o financovani Katolickej cirkvi, ako aj obdobné vnutrostatne dohody s ostatny-
mi cirkvami. VSetky doterajSie navrhy modelov financovania, napr. dafiova asignicia, cirkevna
dan, Staitno-dotac¢ny systém ¢i postupné samofinancovanie sice nemaju vSeobecnu podporu
ako vo verejnosti tak u politickej reprezenticie, ale je na mieste hladat vychodisko a prisposo-
bit tieto modely slovenskym potrebam a realiam. Na zaklade uvedenych skutoc¢nosti je nevy-
hnutné, aby Stat prevzal iniciativu a zacal s pripravou komplexnej legislativnej apravy finan-
covania cirkvi na zdklade nového modelu a konsenzuilnej dohody.
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Funding of Churches and Religious Societies in the Slovak
Republic

Radovan Cikes

The paper addresses the secular aspect of the church that manifests itself in its economic
dimension. The economic dimension of church existence is an issue that currently gives rise
to numerous discussions in Slovakia and, given its acute nature, also necessitates of a system-
atic solution. The state subsidy system existing in Slovakia is under a permanent and attentive
scrutiny of the media and the public because direct subsidies provided to churches come
directly from public sources. Hence, the economic dependence of church entities on public
funds becomes a frequent target of attacks from a part of society. However, it has to be said
that there is a historical background to this reality, instigated by state power, dating back to
the 19" century. Nevertheless, a devastating interference with the ability of churches to self-
finance their activity comprised in particular a wave of confiscation and expropriation of
their property, which had already started in Czechoslovakia after 1945.

1. Status Quo - State Support to Churches and Religious Societies

The current relationship between the state and the church in Slovakia is considerably
influenced by the fact that the state budget remains a predominant source of church in-
come. Therefore the economic dimension plays an important role and is a decisive factor
in the formulation of legislative objectives regulating the future form of mutual coexist-
ence of the state and churches. The historical context clearly indicates that the pattern ex-
isting in Slovakia is traditional and has historical roots going back to the 19 century.

After the fall of the communist regime there was a predominant opinion in Slovak
society that churches form a part of those institutions that should be supported from
public sources and that private collections of churches form their additional income.
However, at present there is a predominant opinion that gradual financial self-reliance on
the part of churches is desirable and necessary. The latest relevant statistical opinion
poll! showed that according to 39% of respondents it is correct that churches continue
to be funded from the state budget. On the contrary, 42% of respondents were opposed
to it. The current pattern of church funding is considered as ideal by a third of the re-
spondents. Almost a quarter would wish churches to live off their own property and char-
ity only. In this opinion poll the respondents also expressed their opinions on a feasible
solution to church funding in Slovakia. The option to transfer a portion of taxes repre-
sents the best pattern for 13% of respondents; however, as many as 45% of respondents
would agree with the adoption of legislation on this type of funding. At present, a similar
pattern is in use as regards the financing of non-profit organisations to which taxpayers
can donate 2% of their income tax due.

The issue of church funding has been regulated by Act No. 218/1949 of Coll. in spite of
the fact that since 1989 this Act has already been amended three times. The essence and the
philosophy of the Act were stemmed out of a totally different political and historical situa-
tion. Today its application as well as its principles are complicated and unsatisfactory.

On the basis of the above Act the state provides resources to registered churches and reli-
gious societies for the salaries of all priests, for fund contributions and partially for the op-
eration of the church headquarters (bishops’ offices). The state has a statutory obligation to
provide salaries and fund contributions to all clergymen irrespective of their number. The
number of clergymen and the entire staffing policy is solely determined by the church or
religious society itself in accordance with the Constitution of the Slovak Republic.

! According to http://www.sme.sk/clanok_tlac.asp?cl=3597850 from the TNS SK Agency and Trend weekly, September 2007.
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All the remaining expenses associated with the functioning and operation of church enti-
ties are covered by churches themselves. Sources of this church funding include in particular
revenues from their own assets, in-church collections, donations by individuals and legal en-
tities, material support from foreign church organisations, subsidies from local governments,
grant programmes, etc. Churches use their own resources to cover congregational expenses
(costs of maintenance and operation of churches and presbyteries, including the remunera-
tion of parish clerks, organists and cleaners, costs of energy supplies, etc.) and costs of church
administration at the parish level.

The state does not subsidise the activity and operation of monastic associations with the
exception of salaries of higher superiors (36 persons in 2008). Maintenance of cultural mon-
uments owned by churches (23% of the total number of immovable national cultural monu-
ments) is financed by churches from their own resources. However, they can apply for a sub-
sidy via a grant system of the Ministry of Culture entitled “Let’s Reconstruct Our House”.

For the majority of churches subsidies from the state budget form an essential part of
their revenues. This particularly applies to churches that have a small number of believers
and that have been operating on our territory for a relatively short period of time, as a result
of which their material base only consists of sacred buildings. Out of eighteen registered
churches a total of thirteen claim their right to subsidies in accordance with the Act.”

The salaries of clergymen and their specific levels are provided by the state in accordance
with Decree of the Government of the Slovak Republic No. 299/2007 Coll. of 13 June 2007, on
the regulation of personal emoluments provided to clergymen of churches and religious socie-
ties, as amended by Decree of the Government of the of Slovak Republic No. 611,/2008 Coll.,
which came into effect on 1 January 2009. Financial resources for basic salaries of clergymen,
the manner and rate of their increase, conditions for awarding seniority increase and the re-
spective pay levels are defined by the government in the above Decree. The salaries of clergy-
men are subject to regular annual revaluation. The revaluation rate depends on, and is identical
to, the revaluation of the salaries of public servants. In 2009 this rate amounts to 7%.

As at 31 December 2008 the registered number of clergymen financed from the state budg-
et totalled 3,502 persons and an average clergyman’s salary amounted to SK 14,095 (EUR 467).
State contributions to churches represent in aggregate 0.26% of the 2009 state budget.

2. Previous Development and Vision

In principle, the Ministry of Culture of the Slovak Republic started to consider a possible
fundamental reform of the system of church funding immediately after 1990. Naturally, at first,
its steps were cautious and the state focused on the settlement of the issue of church property
restitution. In connection with the preparation of a legislative solution to property restitution
to churches and religious societies their gradual economic independence was anticipated
along with the creation of conditions for maximum independence from the state. Hence in
1992 the Government of the Slovak Republic adopted interim period principles for 1994-1998,
when the state participated in financing the needs of churches. The restitution of church prop-
erty was believed to considerably improve the economic independence of churches.

Gradually, in the second half of the 1990s, further alternatives for approaching the issue of
church funding emerged. The following options came under consideration, namely the preser-
vation of the existing system of church funding from the state budget, a system of tax assigna-
tion like in Italy and Spain (this form of funding was favoured by the Catholic church) and
funding by means of a special church fee (this system was favoured by the Evangelical Church
of the Augsburg Confession in Slovakia; it involved a combination of church tax and tax assigna-
tion and the taxpayer’s obligation to determine the beneficiary of a portion of his/her net in-
come and assign it to a church or a cultural (state) institution). Financial contributions to
Wfordogn‘mtic reasons, five entities do not claim their right to subsidies from the state budget, namely Christian

Brethren Assemblies, Jehovah's Witnesses, the New Apostolic Church, the Church of Jesus Christ of Latter-day Saints and
the Baha‘i community.
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churches deducted from tax were also suggested as a possible solution, which was favoured by
minor evangelical churches. However, in fact minor churches supported the preservation of
the state subsidy system.

The preparation of a bill on church funding in 2001 and 2002 represented an attempt to
change the status quo. The bill retained the essence of the hitherto applied pattern of eco-
nomic security for churches, the difference being that the provision of financial assistance to
churches was limited according to the congregation size of each church. It reflected the spe-
cific conditions of their activities by a classification based on size. The salaries of a defined
number of clergymen were to be subject to regular revaluation. If the church exceeded its des-
ignated number of priests, it would have to cover their salaries others from its own resources.
The bill also provided for a state contribution to cover the salaries of a certain number of church
maintenance personnel as well as to partially fund their additional costs. The bill was passed in
April 2002 and it was included in the agenda of the last parliamentary session before the elec-
tions. However, in May 2002 the deputies voted against discussing the bill.

A significant factor affecting the current form of relations between the state and churches
in Slovakia consists in contractual documents such as the ratified Basic Treaty between the
Slovak Republic and the Holy See signed in the Vatican on 24 November 2000, contractual
documents on the Roman Catholic Church and the Greek Catholic Church in the Slovak Repub-
lic and an adopted Treaty between the Slovak Republic and Registered Churches and Religious
Societies of 11 April 2002 regulating the status of eleven registered churches.

From the aforementioned general treaties, an obligation arises to conclude four partial
agreements regulating the activities of churches in the army, police corps and prisons as well
as in education, which have already been approved. Agreements on church funding and imple-
mentation of the right to conscientious objection have not been approved yet and their prepa-
ration is an issue that has to be mutually agreed between churches and the state.

The proposed solution in the neighbouring Czech Republic could be inspired by the exam-
ple under review in Slovakia and would also address the conclusion of an international and
domestic agreement between the state and churches. Treaties prepared in a similar way and
with a similar content have been concluded between the Vatican and e.g. Italy or Hungary. In-
dividual agreements with other relevant churches, though naturally at a national level, could
have a parallel nature and content. According to available opinion polls, finding a solution to
this issue would represent a positive signal with respect to public opinion and would also par-
tially lead to a standardisation and modernisation of the relation between the state and church-
es in the European context.

The increasing trend of growing expenses from the state budget to fund churches, which
considerably affects the budget of the relevant section of the Department of Culture, is becom-
ing a challenge from the long-term perspective. As mentioned above, based on the current
legislation the state assumed the obligation to fund the salaries of priests, which are subject to
annual revaluation, but has no instrument with which to influence their number. On the other
hand, the state has the obligation to conclude a partial international treaty on the funding of
the Catholic church as well as similar national treaties with the remaining churches. Though
none of the existing proposed funding patterns, e.g. tax assignation, church tax, state subsidy
system or progressive self-financing, has broad support on the part of the general public and
political representatives, it is time to seek a way out and find a solution adapted to Slovak needs
and reality. In view of the above facts, the state should take the initiative and start to prepare
comprehensive legislation on church funding on the basis of a new arrangement and agree-
ment based on consensus.
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Financovani cirkvi v Polsku

Monika Piszcz-Czapla * Mariusz Radajewski

Ustava Polské republiky ze dne 2. dubna 1997 ve svém ¢linku 53 odstavci 1 zarucuje viem
obc¢antim svobodu vyznani a niboZenstvi. 11. kvétna 2009 bylo registrovino 166 cirkvi a dal-
$ich ndbozZenskych sdruZeni jako pravnicka osoba a vstoupilo do vztahu se stitem:

1) Katolicka cirkev v Polské republice na zakladé mezinarodni dohody - konkorditu mezi

Polskou republikou a Apostolskym stolcem a na zakladé zikona o vztazich mezi stitem
a katolickou cirkvi v Polské republice,
2) 14 jinych cirkvi a naboZenskych sdruzeni fungujicich na zakladé zvlastnich ziakonu re-
gulujicich vztahy se stitem, vcetné
a) 12 cirkvi zaloZenych na kfestanské doktriné€,
b) 1 sdruzeni zalozeného na judaistické doktring,
¢) 1 sdruZeni zaloZeného na islamské doktriné.

3) 151 cirkvi a jinych naboZenskych sdruZeni zapsanych do registru cirkvi a jinych nabo-

zZenskych sdruzeni.

Podle ¢lanku 10 bod 2 zdkona ze 17. kvétna 1989 o zarukich pro svobodu svédomi a vyznani
a stat ani ostatni statni organizace nepodporuji a nedotuji cirkve ani jiné naboZenské instituce.
Vyjimky z tohoto pravidla upravuji jiné zakony nebo se pravidla stanovuji na jejich zikladé.

Jako vyjimku lze pfijmout ¢innost Cirkevniho fondu. Cirkevni fond byl zaloZen na zikladé
zakona z 20. bfezna 1950 o prevzeti nezcizitelného majetku stitem, ktery poskytoval zaruky
duchovnim ve farnostech ve vztahu k vlastnictvi far a zfizovani cirkevniho fondu. Cirkevni
fond je obchodovatelny majetek, ktery podle zdsad zidkona z 20. bfezna 1950 o pfevzeti nezci-
zitelného majetku statem je tvofen prijmy z nemovitosti v té€ dob¢ prevzatych od cirkvi a ji-
nych niboZenskych organizaci a stitnimi dotacemi uréenymi Radou ministri. Pfijmy z nemo-
vitosti, které se stavaji majetkem statu a které v minulosti patfily cirkvim a jinym naboZenskym
sdruzenim, mély byt rozdéleny pouze na cirkevni a charitativni acely. Tyto nemovitosti vSak
nikdy nebyly zaneseny do registru. Pfijem z téchto nemovitosti nebyl odhadnut, pfestoZe to
zakon jasné pozadoval. V diisledku toho jsou jedinym zdrojem financovini cirkevniho fondu
dotace ze statniho rozpoctu. VySe prispévku do cirkevniho fondu je kazdoro¢né definovana
zakonem o rozpoctu. Zakon o rozpoctu z 6. ledna 2009 stanovil rozpoctovou dotaci do cirkev-
niho fondu ve vysi 99.429.000 PLN.

Ucely, pro které mohou byt urceny zdroje z cirkevniho fondu, Ize rozdélit do tfi skupin.
Prvni skupina zahrnuje zavazek platit ¢ast pfispévkl na socidlni a zdravotni pojiSténi za du-
chovni. Objem pené€z vyclenénych z fondu na tento ticel je stanoven ustanovenimi pfislusnych
zakonu. Pfi urcovani acelu fondu je nutné vzit v avahu ¢l. 86, odst. 4 zakona z 27. srpna 2004
o pfispévcich na zdravotni péci financovanych z vefejnych financi. Toto ustanoveni jasné€ stano-
vi, Ze z cirkevniho fondu budou prostfedky urceny i jako pfispévek na zdravotni pojisténi semi-
naristd, postulanti, novict, juniorist a duchovnich, ktefi nejsou platci dané z prijma.

Vyznamna vétsina cirkevniho fondu je urc¢ena na financovani pfispévka na pojisténi du-
chovnich. Po zméndch v systému financovani pojisténi duchovnich, které vstoupily v platnost
1. ledna 1999, bylo do roku 2002 vénovano z cirkevniho fondu na tento ucel vice nez 80 % pro-
stiedk (91,9 % - v roce 2001). V minulosti byl pfispévek cirkevniho fondu na pojisténi duchov-
nich v poméru k celkovému objemu fondu mensi (v letech 1990-1994 nepiekrocil 50 %).

Druhou skupinou uceld, na které byly urCeny prostfedky z cirkevniho fondu, byly razné
humanitarni ¢innosti provadéné cirkvemi a jinymi naboZenskymi organizacemi. Pravni upra-
va za né€ uznava charitativni, vzdélavaci a pecovatelské aktivity a iniciativy zaméfené na boj se
socidlni patologii. Na Zadost pravnickych osob cirkvi a naboZenskych organizaci mohou byt
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z cirkevniho fondu jako dotace pridéleny prostfedky na konkrétni investice pro shora uvedené
ucely. Pocet a objem dotaci zavisi na objemu prostifedk, které ma cirkevni fond k dispozici.

Zpravy o ¢innosti fondu z let 1992-2002 ukazuji, Ze 41-47 % prostiedka fondu vyclené-
nych na dotace (tj. zbyvajicich po vyporadani zavazk(i s Ufadem pro socidlni zabezpeceni) je
vénovino na cirkevni humanitirni ¢innost. Dotace jsou udélovany hlavné na renovaci, mo-
dernizaci a roz$ifovani instituci, jako jsou stfediska socialni péce, rehabilitac¢ni a zdravotni
stfediska, hostely pro bezdomovce, domovy dtichodct, specializované domovy pro lidi se
zavaznym postizenim, zdravotnicka stfediska, stiediska pro zvlastni péci, domovy pro svo-
bodné matky, jidelny, penziony, skoly, matefské skolky, sirot¢ince a détské domovy. Zadosti
o dotace na humanitarni ¢innost podavaji hlavné€ instituce katolické cirkve, které€ tak dostava-
ji pfevaznou vétsinu z financ¢nich prostredku vyclenénych na tuto ¢innost (podle zprav dosta-
vaji vice nez 90 % prostfedku z fondu vénovanych na humanitirni pomoc).

Cirkevni fond vyclefiuje finan¢ni prostfedky na ochranu a zachranu sakralnich budov.
Podle platného nafizeni mohou byt prostfedky z cirkevniho fondu pouzity zejména na rekon-
strukce, restaurovani a renovace sakralnich budov historické hodnoty. Zptisob poskytovani
dotaci je analogicky se systémem Zadosti o dotace na humanitarni ¢innost.

Navic je v Polsku moZnost ziskat ze statniho rozpoctu dotaci na kulturni ¢innost, kterd se
soustieduje na zichranu pamatek. Jsou to dotace z prostfedku, kterymi disponuje jiné minis-
terstvo, neZ je ministerstvo pro denominace a narodnostni a etnické mensiny. MiiZe to byt
napf. ministerstvo pro kulturni a narodni dédictvi, které miiZe podle ¢linku 73 zdkona o za-
chrané a péci o pamitky z 23. ¢ervna 2003 poskytnout i¢elovou dotaci na restauracni a reno-
vacni priace nebo stavebni priace na pamatkich zapsanych do registru pamatek.

Podle pravidel ur¢enych pro stitni univerzity je financovana (s vyjimkou investi¢nich nikla-
d) ¢innost napt. Pontifikilni teologické akademie v Krakové. V roce 2006 byly také schvileny
zakony umozujici financovani pontifikalnich teologickych fakult ve VarSav€ a Vratislavi (ne-
vztahuje se na financovini stavebnich investic). NaboZenské subjekty mohou dile ziskavat do-
tace urcené pro subjekty provadéjici specifickou ¢innost. Napf. Skoly provozované cirkevnimi
institucemi mohou ziskat dotace podle pravidel platnych pro Skoly provozované nestatnimi
subjekty podle zidkona o vzdélavacim systému ze 7. zafi 1991. Je vSak nutné uvést, Ze tyto dotace
nejsou ve skutecnosti dotace cirkvim, protoZe jsou urceny na poplatky a studenty.

Aby bylo opravdu zaruceno pravo cirkvi a jinych niboZenskych organizaci na ziskavani fi-
nancnich prostfedki formou dart od véficich, byly sbirky pfispévkill pro ucely spojené s ¢in-
nosti nabozenskych instituci vynaty ze zakona o vefejnych sbirkach. V ¢lanku 13 pism. a) uve-
deného zikona se pravi, Ze jeho ustanoveni se nevztahuji ani na sbirky pro nabozenské ucely,
charitativni, akademické a vzdélavaci aktivity pofddané cirkvi, ani na podporu duchovnich
a Clenu rada. To znamena, Ze verejné sbirky pro tyto ucely nemusi mit schvileni vyZadované
podle ¢lanku 1 tohoto zikona. Ustanoveni tohoto zikona se vSak nevztahuji pouze na tyto verej-
né sbirky pofadané v kostelich, kaplich a na jinych mistech za zvlastnich okolnosti obecn€ uzna-
vanych v konkrétnim prostfedi a organizované tradi¢nim zavedenym zpusobem.

Dailova feSeni tykajici se pfijmil ze zikonné neobchodni ¢innosti (napf. prostredky z pii-
spévkill vénovanych véficimi na niboZenské ucely) maji pro cirkve a jiné niboZenské organi-
zace velky vyznam. Tyto pfijmy nepodléhaji dani z pfijmu pravnickych osob a navic pro né
neplati povinnost vést ucetnictvi v souladu s obecnymi zikony o danich.
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The Financing of Churches in Poland

Monika Piszcz-Czapla * Mariusz Radajewski

The Constitution of the Republic of Poland of 2 April 1997 in article 53 paragraph 1 en-
sures the freedom of faith and religion to everyone. On the day of 11 May 2009, 166 churches
and other religious associations were corporate bodies and have entered into relations with
the State:

1) the Catholic Church in the Republic of Poland under the international agreement - the
Concordat between the Republic of Poland and the Apostolic See and the statutes on
relation of the State to the Catholic Church in the Republic of Poland,

2) 14 other churches and religious associations operating on the basis of separate statutes
regulating their relations with the State, including

a) 12 churches originating by doctrine from Christianity,
b) 1 association originating by doctrine from Judaism,
¢©) 1 association originating by doctrine from Islam.

3) 151 churches and other religious associations entered to the Register of churches and
other religious associations.

Pursuant to article 10 point 2 of The Act of 17 May 1989 on Guarantees of the Freedom of
Conscience and Faith, State and other unit state organizations do not grant and do not subsi-
dy churches and the other faith institutions. Exceptions from this rule are regulate in other
bills or rules which are made on their base.

As the exception it can be accept activity of the Church Fund. The Church Fund was es-
tablished on the basis of the Act of 20 March 1950 on taking over by the State of mortmain,
providing guarantee to parish priests in respect of possessing farms and establishing the
Church Fund. The Church Fund is the business assets, which according to the principles of
the Act of 20 March 1950 on taking over by the State of mortmain were to be established from
the income from real property taken over at that time by the state from churches and other
religious organization and from state subsidies defined by the Council of Ministers. The in-
come from the property which became the state possession and which had earlier belonged
to churches and other religious organizations were to be allocated only for church and char-
ity purposes. Such property was not, however, entered into the register. The income from
such property were not estimated in spite of a clear obligation stipulated in the Act. As a con-
sequence, the only source of financing the Church Fund is subsidies from the state budget.
The amount of the contribution to the Church Fund is defined every year in the Budget Act.
The Budget Act of 6 January 2009 defined the budget subsidy for the Church Fund for the
year 2009 in the amount of PLN 99,429,000.

The purposes for which the resources from the Church Fund may be allocated can be
sorted in three groups. The first one includes the obligation to pay part of contributions to
social and health insurance of clergymen. The amount of money allocated for this purpose
from the Fund is fixed by the provisions of relevant acts. When defining the purposes of the
Fund, Article 86 (4) of the Act of 27 August 2004 on health care benefits financed from public
funds should be taken into consideration. It clearly stipulates that the means from the Church
Fund will also be allocated for the contributions to health insurance of seminarists, postu-
lants, novices, juniorists and clergymen who are not income tax payers.

The significant majority of the Church Fund is allocated for the financing of contributions
to the insurance of clergymen. Following the changes introduced in the system of financing
the insurance of clergymen, which became effective on 1 January 1999, over 80% of means
from the Church Fund were allocated for this purpose until 2002 (91.9% - in 2001). Before
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that, the contribution of the Church Fund to the purposes related to the insurance of clergy-
men in relation to total amount of the Fund had been smaller (in the years 1990-1994 it did
not exceed 50%).

The second group of purposes for which means from the Church Fund can be allocated
includes various humanitarian activities carried out by churches and other religious organi-
zations. The regulations in force clearly allow for the charity, educational and care activities
as well as initiatives aimed at combating social pathologies. Upon the request of legal persons
of churches and religious organizations, subsidies from the Church Fund can be allocated for
specific investments related to the pursue of above-mentioned purposes. The number and
amount of subsidies depends on the amount of means of the Church Fund.

The reports on the activity of the Fund in the years 1992-2002 indicate that usually 41-47%
of the funds intended for subsidies (i.e. remaining after the settlement of liabilities to the Social
Insurance Institution) are allocated for the church humanitarian activity. The subsidies are
granted mainly for renovation, modernization and expansion of such institutions as: social wel-
fare centres, rehabilitation and health care centres, hostels for the homeless, old people’s
homes, specialist homes for people with severe handicaps, health care centres, special care
centres, single mother homes, eating places, boarding houses, schools, kindergartens, orphan-
ages and children’s homes. Applications for subsidies to the humanitarian activity are submit-
ted mainly by the institutions of the Catholic Church, which thus receive the vast majority of
funds allocated for this purpose (according to the reports, they are granted over 90% of all
means of the Fund expended on the humanitarian activity).

The Church Fund allocates the means for the protection and salvage of sacred buildings.
Pursuant to the regulations in force, the means of the Church Fund may be used in particular
for the reconstruction, restoration and renovation of sacred buildings of historical value. The
mode of granting subsidies is analogous to the one applying to the subsidies for the humani-
tarian activity.

Moreover in Poland there is a possibility of subsidy from the state budget the culture ac-
tivity which is relative to save of the monuments, from funds, which are in dispose of minis-
ters others than minister of Denominations and National and Ethnic Minorities. It could re-
late, for example, to minister of Culture and National Inheritance, which, according to article
73 of The Act of 23 July 2003 on saving and care about the monuments, can gives purposeful
subsidy for financial restoring and renovating works or building-works on monuments which
are state in monuments register.

Under the rules specified in respect of state universities, except for the financing of costs
related to the execution of fixed assets under construction serving the educational process,
the activity of e.g. the Pontifical Academy of Theology in Cracow is financed. In 2006, the acts
providing for the financing of the Pontifical Faculty of Theology in Warsaw and Wroctaw
(except for financing the costs of the implementation of construction investments) were also
passed. Religious entities can also receive subsidies generally intended for entities carrying
out a specific activity. For example, schools operated by church institutions receive subsidies
under the general rules applying to schools operated by non-public entities pursuant to the
Act of 7 September 1991 on the System of Education. It needs to be stated, however, that these
subsidies are not, as a matter of fact, state subsidies for churches because they are targeted at
charges and students.

In order to really guarantee the right of churches and other religious organizations to re-
ceive funds due to the dedication of believers, the collection of contributions for the purposes
closely connected with the activity of religious institutions was excluded from the Act on pub-
lic collections. Article 13 (a) of the said Act stipulates that its provisions do not apply either to
the collection of contributions for religious purposes, to charitable, academic and educational
activities taken by the Church or to the support of clergymen and monks. This means that the
public collection of contributions for these purposes does not require authorizations provided
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for in Article 1 of the Act. The provisions of the Act do not apply, however, only to such public
collections which are held within church premises, in chapels, places and under circumstances
commonly recognized in a specific neighbourhood and organized in a traditionally fixed way.

Tax solutions concerning the income from non-business statutory activity (such as means
from contributions donated by believers for religious purposes) are also of great significance
to churches and other religious organizations. Such income are not subject to corporate in-
come tax and moreover, bookkeeping obligations imposed by general tax regulations do not
apply to them.
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Financovani cirkvi v Rumunsku

Adrian Lemeni

1. Pfima finan¢ni podpora cirkvim

a) Podporugje stdt financnimi prispévky cinnost cirkuvi?

Podle ustavniho principu o podpofe niboZenskym vyzninim poskytuje stit mj. finan¢ni
pomoc cirkvim a ndboZenskym spolec¢nostem, vefejné prospésnym pravnickym osobam, pfi-
¢emz uznava jejich duchovni, vzdélavaci, socidlné-charitativni a kulturni tlohu a tlohu soci-
alniho partnera, stejné jako jejich status ticastnik( na socidlnim smiru.

b) Jakym zpiisobem? Jsou financni prispévky iicelové vdzdany?

Ze statniho rozpoctu v mezich rozpoctovych opatfeni jsou prostiednictvim ministerstva kultu-
ry, ndbozenskych zalezitosti a narodniho dédictvi pfidélovany financ¢ni prostfedky na obnovu a za-
choviani sakrilnich budov, které jsou historickymi pamatkami, a pfedmétt movitého majetku na-
rodniho kulturniho dédictvi, které nilezi uznanym cirkvim a nabozenskym spolecnostem. Tyto
prostfedky maji dopliiovat vlastni finan¢ni prostfedky cirkvi a nabozenskych spole¢nosti nezbytné
na udrzbu a fungovini naboZenskym obci s nizkymi pfijmy nebo bez pfijmu, pro vytvareni a udrz-
bu expozic v muzeich ndleZejicich témto obcim nebo jimi spravovanych, pro vystavbu a opravy
administrativnich diecéznich stfedisek, stredisek nabozenskych spole¢nosti a center teologického
vzdélavani uznanych cirkvi a ndbozenskych spolecnosti a pro vystavbu a opravy sakralnich budov,
pro ziskavani budov nezbytnych pro aktivity niboZenskych obci a socidlni a 1ékafské aktivity jimi
podporované, pro vystavbu, zafizeni a opravy budov urc¢enych jako instituce socidlni a Iékarské
pomoci podporované témito obcemi, stejn€ jako pro podporu nékterych aktivit domdci ¢i zahra-
ni¢ni povahy vyvijenych rumunskymi cirkvemi a niboZenskymi spole¢nostmi.

Rumunsky stat podporuje, na jejich Zadost, nabozZenské spolecnosti uznané na zakladé zakona
¢. 489/2006 o ndbozZenské svobodé a obecném postaveni cirkvi a ndboZenskych spolecnosti
za uc¢elem uhradit mzdu duchovnich: zaméstnanci z vrcholného vedeni cirkvi a niboZenskych
spolecnosti (vedouci predstavitelé, nejvyssi duchovni) jsou na podobné trovni jako vysoce posta-
veni ufednici a pobiraji mésic¢ni mzdu; vedouci zaméstnanci cirkvi a ndboZenskych spole¢nosti
pobiraji podporu ve formé mési¢ni zakladni mzdy, kterd se odviji od vykoniavané funkce a je
na urovni zdkladnich mezd stanovenych v zikoné o zaméstnancich ve stitnim preduniverzitnim
vzdélavacim systému; duchovni pracujici v naboZenskych obcich pobiraji mési¢ni zakladni mzdu
ve vys$i 65 % zikladnich mezd stanovenych v zikoné o zaméstnancich ve stitnim pfeduniverzit-
nim vzdélavacim systému, a to s ohledem na dosazené vzdélini, dosazenou uroveil odbornosti
a na délku obdobi, po které tyto osoby pracuji v oblasti duchovni ¢innosti cirkvi a naboZenskych
spolecnosti v Rumunsku.

Stat dale pfid€luje financni prostfedky na podporu rumunskych nabozenskych obci pusobicich
v zahranidi, které svymi specifickymi aktivitami propaguji rumunské duchovni a kulturni dédictvi.

Nabozenské obce nileZici k cirkvim a naboZenskym spole¢nostem uznavanym v Rumunsku,
stejné jako naboZenské obce a zikonem schvilené a akreditované teologické vzdélavaci instituce,
které jim podléhaji a které nejsou soucasti stitniho systému vzdé€lavani, dostavaji ze stitniho roz-
poctu podporu ve formé prispévki, které maji zajistit naplnéni prava na mzdu, jeZ nepokryji vlastni
financ¢ni prostiedky pfisluSnych tstfedi a mistnich naboZenskych obci.

c) Jaké cirkve jsou stdtem financovdny (vSechny registrované, jen nékteré apod.)?
Jakym zptisobem Ilze ziskat status cirkve, jejiz cinnost stdt financné podporuje?

Uznané cirkve a ndbozZenské spolecnosti dostivaji od stitu finan¢ni podporu na Ziadost.

V Rumunsku ptisobi 18 zikonem uznanych cirkvi a ndbozZenskych spolecnosti, z nichZ nasle-

dujici pozaduji statni podporu: rumunskd pravoslavna cirkev, srbskd pravoslavna diecéze,
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fimskokatolicka cirkev, rumunska cirkev sjednocena s Rimem (feckokatolickd), arménska cir-
kev, ruska cirkev starého ritu, reformovana cirkev, evangelicka cirkev augsburského vyznani,
evangelicka luteranska cirkev, unitarska cirkev, kfestanska cirkev evangelii, rumunska evan-
gelicka cirkev, kfestanské letni¢ni hnuti, Zidovskd naboZenska spolec¢nost a muslimska nabo-
Zenska spolec¢nost. Nékteré cirkve a naboZenské spole¢nosti z podstaty svého uceni neakcep-
tuji statni finan¢éni pomoc a nevyzaduji ji. Patfi mezi né cirkev adventistd sedmého dne,
baptisticka cirkev a nidboZenska organizace svédkii Jehovovych.

Statni uznani jako cirkev a ndboZenska spolecnost je ziskdvino usnesenim vlady vyda-
ném na zaklad€é navrhu ministerstva kultury, niboZenskych zaleZitosti a nirodniho dédic-
tvi. Uzndny jsou takové cirkve a naboZenské spolec¢nosti, které svymi aktivitami a poctem
véficich poskytuji zaruku udrZitelnosti a stability. NaboZenské spolecenstvi, které Zada
uznani, podava Zadost na Ministerstvu kultury, nabozZenskych zileZitosti a nirodniho dédic-
tvi a poskytne nasledujici doklady: dikaz, Ze je zaloZena legdlné a Ze na rumunském tzemi
funguje jako nabozenské spolecenstvi nepretrzité po dobu alespon 12 let; originaly sezna-
posledniho s¢itani lidu; své vyzniani viry a stanovy pro organizaci a fungovanti, které obsahu-
ji jméno naboZenského spolecenstvi, jeho ustfedni a mistni organiza¢ni strukturu, zptisob
vedeni, fizeni a dohledu, statutarni organy, zpusob zakladani a ruSeni naboZenskych obci,
postaveni jejich zaméstnanct, stejné jako ustanoveni specifickd pro to které nibozenské
spolecenstvi.

d) Jakym zpiisobem se urcuje vyse stdtniho prispévku urceného jednotlivym cirkvim?

Financ¢ni podpora se cirkvim a ndboZenskym spolecnostem pridéluje pomérné, na zakla-
dé poctu véficich, ktefi se k ni pfihlasili pfi sc¢itani lidu. Toto kritérium se vSak neuplatiuje
mechanicky. Cirkve a nabozenské spole¢nosti s malym poctem véricich vlastnici vsak cirkev-
né-historické pamitky, které vyzZaduji akutni zasahy, dostavaji k vyplacené podpore dopliiko-
vé financni prostiedky.

e) Prideéluje stdatni podporu cirkvim jeden orgdn, nebo vice ritznych orgdnii?

Vétsina financnich prostfedkt je pridélovana prostfednictvim Ministerstva kultury, na-
bozenskych zilezitosti a nirodniho dédictvi, ale mohou je pfidélovat také orginy mistni
samospravy. Mzdy cirkevnich zaméstnancu z instituci vefejné bezpecnosti a zdravotnich
instituci maji na starosti pfisluSna ministerstva. Financni prostfedky potfebné na mzdy uci-
teld naboZenstvi ve vefejném vzdélavacim systému, ucitelt z instituci predvysokoskolského
a vysokoskolského teologického vzdélavani, stejné€ jako na administrativni vydaje na budo-
vy, kde se tyto vzdélavaci aktivity odehravaji, jsou hrazeny z rozpoctu Ministerstva pro vzdé-
lani, vyzkum a vyvoj.

) Rozlisuje se néjakym zpiisobem mezi ndklady na ndbozenské aktivity cirkvi a ndklady
na jejich jiné obecné prospésné cinnosti?
Stat poskytuje financni podporu rozliSenou podle druhu aktivit v souladu s Zadostmi na-
bozZenskych spole¢nosti.

2. Zdroje finan¢nich prostredkil na financovani cirkvi
a) Existuje néjakd konkrétni metoda pro ziskdvdni financnich prostiedkit na podporu
cirkevnich aktivit, nebo jsou financovdany ze stdtniho rozpoctu?
V Rumunsku jsou cirkevni aktivity financovany ze statniho rozpoctu, ale ne celou ¢astkou.
Vydaje na provoz cirkvi a nabozZenskych spolecnosti a na jejich aktivity jsou hrazeny v prvni
fadé€ z jejich vlastnich pfijmu ziskanych a spravovanych na zakladé stanov té které cirkve a na-

bozenské spolecnosti. Cirkve a naboZenské spolec¢nosti mohou od svych véficich vybirat po-
platky na podporu svych aktivit.
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b) Jakd je vase zkusenost se systémem ziskdvdni financnich prostredkii pro cirkve?
Nemdme takovou zkuSenost.

3. Neprima finan¢ni podpora cirkvim

a) Maji cirkve néjaké darové vyhody? Jaké?

Cirkve a ndboZenské spolecnosti jsou osvobozeny od dané z pfijmu, které byly ziskany
z ekonomickych aktivit a které jsou pouzity na udrZeni charitativni ¢innosti.

U tzemnich rozhodnuti nebo stavebnich povoleni pro kostely ¢i pfistavby se nevyzaduje
poplatek za potvrzeni, oznidmeni a opravnéni.

Cirkve a naboZenské spolecnosti neplati dané z nemovitosti u budov, které se povazuji
za cirkevni budovy cirkvi a naboZenskych spole¢nosti uznanych zikonem.

Cirkve a naboZenské spolecnosti maji exkluzivni pravo na vyrobu a pouZivini pfedméta
a majetku, které potfebuji pro naboZenské aktivity, v souladu se zakonem. Navic jsou cirkve
a nabozenské spolecnosti osvobozeny od dané z pridané hodnoty z nikupu nabozenskych
pfedméti a kultovnich odéva, vydavani niboZenskych a teologickych knih nebo knih s nabo-
Zenskym obsahem potiebnych pro praktikovani viry a také z majetku souvisejiciho s nabo-
Zenskymi predméty.

b) Jsou dariové zvyhodnéni ddrci, Rter'i poskytuji dar cirkvim?
Stiat podporuje pomoc ob¢ant niboZenskym organizacim prostiednictvim sniZzeni dané
z pfijmu a také podporuje financovani niboZenskych spolecnosti, v souladu se zikonem.

¢) Mohou pldtci dané poskytnout cdst svych dani primo cirkvim? Jak takovy systém fun-
guje v praxi? Lze poskytnout dariovou asignaci pouze cirkvim nebo i jinym nezisko-
vym subjektiim? Jakd je ochota pldtcti dani poskytovat takovou asignaci?
Dailovi poplatnici se mohou rozhodnout, Ze vénuji 2 % z dan€ z pfijmu uréené do statniho
rozpoctu cirkvim a ndboZenskym spole¢nostem. Tento systém se pouZziva pro nevladni orga-
nizace a naboZenska spolecenstvi.

4. Legislativa tykajici se financovani cirkvi
a) Byly v systému financovdni cirkvi za poslednich 20 let provedeny néjaké zmeény?
Soucasna legislativa tykajici se financovani cirkvi a ndbozZenskych spolec¢nosti byla vytvo-
fena po padu komunistického rezimu v roce 1989. Ptijetim zikona ¢. 489/2006 o ndbozenské
svobodé a obecném postaveni cirkvi a nabozenskych spolecnosti byly provedeny legislativni
upravy s cilem zlepsit statni finan¢ni podporu cirkvim a nibozenskym spolec¢nostem.

b) Existuji néjaké ndvrhy nebo pldny na zménu systému financovdani cirkvi ve vasi
zemi? Jaké jsou to ndavrhy?
V soucasné dobé nemiame v imyslu ménit stavajici systém financovani cirkvi a nibozZen-
skych spolecnosti.
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The Financing of Churches in Romania

Adrian Lemeni

1. Direct financial support to churches
a) Does the state support the activities of churches with financial contributions?
According to the constitutional principle of supporting denominations, the State grants,
inclusively, financial aid to the religious denominations, public-utility legal entities, whereas
it recognizes their spiritual, educational, social-charitable, cultural and social partnership
role, as well as their status as factors of social peace.

b) How? Are the financial contributions earmarked for specific purposes?

There are granted from the state budget, within the limits of the budgetary provisions,
by the budget of the Ministry of Culture, Religious Affairs and National Patrimony, funds for
the restoration and conservation of the worship buildings that are historical monuments
and of the goods from the mobile national cultural patrimony belonging to the recognized
denominations, for the completion of their own funds necessary for the maintenance and
functioning of the religious units with low incomes or without incomes, for the arrange-
ment and maintenance of the museums held or administrated by them, for the construc-
tion and repair of the administrative centers of the dioceses or of the denomination centers
and of the theological education unit centers property of the recognized denominations,
for the construction and repair of the worship buildings, for the acquisition of buildings
necessary for the carrying out of the activities of the religious units and of the social and
medical assistance supported by them, for the construction, arrangement and repair of the
buildings destined as social and medical assistance institutions of the denomination units,
for the activities of social and medical assistance supported by this, as well as for the sup-
port of some actions of internal and international character performed by the religions
from Romania.

The Romanian State supports the denominations, recognized through the Law 489/2006
on the Freedom of Religion and the General Status of Denominations, at their request, in
order to pay the salary of the clergy: the personnel of the leadership of the denominations
(leaders of denominations, hierarchs) is assimilated to the staff hired in high official posi-
tions and benefits of a monthly remuneration; the personnel of the leadership of the reli-
gions, other than those already mentioned, benefits of a monthly basis salary support, ac-
cording to the positions held, at the level of the basis salaries established by the law
regarding the didactic personnel from the pre-university state system of education; the
clerical personnel activating in the religious units benefits of a monthly basis salaries in the
amount of 65% of the basis salaries established according to the law regarding the didactic
personnel from the pre-university state system of education, adequate to the level of stud-
ies, the professional grade obtained and the seniority in the field of the clerical activity held
within the denominations in Romania.

The State allocates funds also for the support of the Romanian religious units from
abroad, who are developing special activities in order to promote the Romanian spiritual
and cultural patrimony.

The units belonging to the recognized religious denominations from Romania, as well
as the units and legally authorized and accredited theological institutions of education sub-
ject to them and non-integrated in the state system of education receive from the state
budget a support in the form of contributions, which is to secure the completion of the
salary rights not covered from the personal funds of the respective central and local reli-
gious units.
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¢) Which churches are financed by the state (all registered churches or only some churches, eic.)?
How can a church gain the status of a church financially supported by the State?

The recognized Churches are receiving financial support from the State, at request. In
Romania are recognized, by law, 18 denominations. Among these, the following denomina-
tions are requiring for support from the State: Romanian Orthodox Church, Serbian Ortho-
dox Bishopric, Roman-Catholic Church, Romanian Church United with Rome (Greek-Catho-
lic), Armenian Church, Russian Old-Rite Church, Reformed Church, Evangelical Confessio
Augustana Church, Evangelical Lutheran Church, Unitarian Church, Christian Church of the
Gospel, Romanian Evangelical Church, Christian Pentecostal Denomination, Jewish Denomi-
nation and Muslim Denomination. Some denominations, who, due to their doctrinal concep-
tion, do not accept financial support from the State, don’t require this support; these de-
nominations are: Adventist Seventh-Day Church, Baptist Church and Religious Organization
Jehovah’s Witnesses.

Recognition by the State as a denomination is acquired through a Government Decree,
following a proposal submitted by the Ministry of Culture, Religious Affairs and National Pat-
rimony, and goes to religious associations that, through their activities and number of worshi-
pers, provide guarantees of sustainability and stability. A religious association that requests
recognition as a denomination shall apply at the Ministry of Culture, Religious Affairs and
National Patrimony, and shall provide the following documents: proof they are legally estab-
lished and have been operating uninterruptedly on Romanian territory, as a religious associa-
tion, for at least 12 years; the original membership lists containing a number of Romanian
citizens resident in Romania equal to at least 0.1% of Romania’s population, according to the
latest census; their own declaration of faith and bylaws for organization and operation, that
include: name of the denomination, its central and local organization structure, form of lead-
ership, management and oversight, representative bodies, manner of establishing and dis-
mantling of denomination units, status of its employees, as well as provisions specific to the
respective denomination.

d) What is the method of determining the level of state contribution to each church?

The financial support is allocated to each church, proportionally with the number of
members recorded at the census. But this criterion is not applied by rote. In the case of the
churches with a small number of members and who are having churches-historical monu-
ments that necessitate urgent interventions, these receive supplemental funds towards those
behooved.

e) Is the financial support provided to churches through one authority or through
a number of different authorities?

The majority of funds are allocated through the Ministry of Culture, Religious Affairs and
National Patrimony, but these can also be allocated through the authorities of local public
administration; the remuneration of the clerical personnel from the public safety and health
institutions is realized through the referral ministries. The funds necessary for the remunera-
tion of the religion teachers from the public education system, of the teachers from the insti-
tutions of pre-university and university theological education, as well as the administrative
expenses for the buildings in which are taking place these activities are covered through the
budget of the Ministry of Education, Research and Innovation.

P Is any distinction drawn between the costs of the religious activities of churches and
the costs of their other generally beneficial activities?

The State grants, differenced, on type of activities, financial support compliant to the req-
uisitions of the religious denominations.
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2. Sources of funds to finance churches

a) Is there any specific method to raise funds to support church activities, or are they fi-

nanced by the national budget?

In Romania the financing of the church activities is realized from the state budget, but the
financing is not integral; the expenditures for maintaining denominations and for their ac-
tivities are financed primarily from their own income, as created and managed under their
bylaws. The denominations can set contributions from their worshipers in order to support
their activities.

b) What is your experience with the system of raising funds for churches?

This is not the case.

3. Indirect financial support to churches

a) Do churches have any tax advantages? Which?

Religious cults are tax-exempt for the incomes which are used to sustain charity activities
obtained from economic activities.

The tax for certificates, notifications and licenses is not obligated for urbanism certifi-
cates or building permit for the churches or annex building.

Churches do not pay taxes for the buildings which are to be considered church buildings
of the religious cults recognized by law.

The cults have exclusively the right of producing and use objects and goods needed for
cultic activities, in conformity with the law. Furthermore, religious cults are exempted from
paying the added-value tax for religious articles and cultic clothes delivery, the printing of the
cultic and theological books, or books with religious content needed for practicing the cult,
and also the goods assimilated as cultic articles supply.

b) Do donors giving gifts to churches have any tax advantages?
The State promotes the support given for cults by citizens through income tax deduction
and encourages funding for cults, in conformity with the law.

¢) May taxpayers choose to earmark part of their taxes directly to churches? How does
such a system work in practice? Does this system apply only to churches or also to other
non-profit entities? To what extent are taxpayers willing to earmark part of their taxes
to churches and for other specific uses?
The tax payers may choose to allot 2% from the income tax owed for the State budget to-
wards religious cults; this system is applied for NGO’s and Religious Associations.

4. Legislation on church financing
a) Have any changes been made in the financing of churches over the last 20 years?
Current religious cults financing legislation was created after the fall of the communist
regime in 1989; after the issue of the Law 489/2006 on the Freedom of Religion and the Gen-
eral Status of Denominations, there were legislation modifications in order to improve the
financial support given to the religious cults by the State.

b) Are there any proposals or plans to change the system of church financing in your

country? What are the proposals?
At this time, we are not intent to change the current religious cults funding system.
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Financovani cirkvi a nabozenskych spole¢nosti
v Ceské republice

Pavla Bendova

PrestoZe se ve svém piispévku chci zabyvat prevazné financovanim cirkvi a nabozenskych
spolecnosti (dale také ,CNS“) v pribéhu 20. stoleti az do soucasnosti, je tfeba alespoil stru¢né
zminit vyvoj financovani CNS na konci 18. stoleti a v priitbéhu 19. stoleti. Nékteré instituty
vzniklé v tomto obdobi a vztahujici se k financoviani CNS se totiZ nasledné uplatiiovaly i ve
20. stoleti.

Financovani CNS v Ceskych zemich bylo vicezdrojové, sklddalo se zejména z:

a) vynosu naboZzenskych fondua

b) vynosti vlastniho majetku

¢) prispévku podle starodavného patronitniho priva
d) prispévka poskytovanych statem, pripadné obcemi
e) sbirek, dart a prispévku ¢lenu CNS

Zemské nabozenské fondy byly vytvofeny za vlady Josefa IL, ktery v roce 1781 zrusil
klastery, které se nezabyvaly vzdélanim, védeckou cinnosti, zdravotnictvim ¢i charitou, a je-
jich majetek soustredil v téchto ndbozZenskych fondech, pozdéji sloucenych do NiboZenské
matice. Jméni nabozenskych fondua spravoval stit a vynosy z nich byly urceny pro podporu
katolické cirkve. V pfipadé schodku byl majetek naboZenskych fondd dopliiovan statni pujc-
kou, kterd v§ak musela byt a byla pfednostné splicena v letech, kdy nabozenské fondy vyka-
zovaly ptfebytek.

Dal$im zdrojem financovani CNS byly vynosy vlastniho majetku. Fary, kostely, u neka-
tolikl pak ndboZenské obce apod. ziskavaly tento majetek darovanim, odkazy a dalSimi zpt-
soby. Vynost vlastniho majetku se uZivalo na opravy a provoz kostelt a dalsich budov, ale
i na hmotné zabezpeceni duchovnich.

Na cirkevni majetky pfispivali také tzv. patroni, jak soukromi, tak vefejni, napf. niboZen-
ské fondy. Patron kostela nepfispival pouze na opravy budovy, ale zajistoval také potfeby fara-
fe, tedy v podstat€ jeho plat. Patronatni prava béhem staleti zanikala, ale mnoho jich existova-
lo jesté v dobé tinora 1948. Teprve zakonem ¢. 218/1949 Sb., o hospodiiském zabezpeceni
cirkvi a ndboZenskych spolecnosti, piesly veskeré soukromé a vefejné patrondity na stit.

Od roku 1885 se stat tzv. kongruovymi zakony zavazoval dopliovat prostiednictvim
niboZenskych fonda pfijmy duchovnich v katolické duchovni spravé. Pozdéji byla pfiznana
kongrua i n€kterym jinym cirkvim staitem uznavanym, napf. pravoslavné cirkvi, ale protoZze se
jich fondy netykaly, musela jim byt vypldcena jako dotace ze statnich prostifedki pfimo.

Prvni republika dosavadni kongruové zikony prevzala. VySe dotace na kongruu rostly, a to
v disledku odejmuti znacného mnozstvi pliidy v ramci I. pozemkové reformy, ktera byla ukon-
¢ena v r. 1930. Dalsim diivodem rustu téchto dotaci bylo i pfiznani platd duchovnim CNS
za nékteré vefejné sluzby, napf. vedeni matrik apod. v roce 1926.

Béhem nacistické okupace byly nékteré cirkevni majetky v odtrZeném pohranici zkonfis-
kovény a pfevedeny na Velkonémeckou fi$i. Po roce 1945, kdy uz byla Ceskoslovenska repub-
lika pod silnym vlivem komunistické strany, byla provedena revize I. pozemkové reformy
a po unoru 1948 byla provedena dalsi radikalni pozemkova reforma, kdy byl zkonfiskovin
prakticky veskery zemé&délsky a lesni majetek CNS. Reholnici byli internovéni a byla jim odtia-
ta znacna cast klasternich objektl. Nejvice majetku, asi 90 %, bylo zabaveno Cirkvi fimskoka-
tolické. CNS byly zbaveny své ekonomické zakladny, a byly tak zcela odkizany na stiatni po-
moc. V roce 1949 byl pfijat zikon ¢. 218/1949 Sb., o hospodaiském zabezpeceni cirkvi
a nabozenskych spolec¢nosti, kterym na sebe stat prevzal financovani CNS.
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Vznik piimé ekonomické zavislosti CNS na stitu prohloubil vykon statni kontroly. Stat
na sebe zcela prevzal rozhodovaci pravomoci v cirkevnich otazkach. Rozhodoval o statnim sou-
hlasu, bez kterého nemohl duchovni sviij ifad vykondvat a ani byt placen ze statniho rozpoctu
podle zikona ¢. 218/1949 Sb.,0 hospodaiském zabezpeceni CNS. Vedle financovini osobnich
pozitka duchovnich na sebe stat zakonem ¢. 218/1949 Sb. prevzal i zavazek pecovat o cirkevni
stavby a dalsi cirkevni majetek. Tento zavazek vSak neplnil. Rada kostelu a cirkevnich kulturnich
pamatek byla tak za komunistické vlady velmi vazné poskozena a nékteré byly zcela zniCeny.

Po roce 1989 doslo k obnoveni plné naboZenské svobody. Majetkopravni vztahy mezi CNS
na strané€ jedné a staitem na stran€ druhé vsak zuistaly nedoreSeny. V letech 1990-91 byla vydana
jen mala cast cirkevniho majetku feholnim fadim a kongregacim, jednalo se o pfiblizné 170
klasteri. Hlavni zdroj udrZovani téchto budov slouZicich jako socidlni zafizeni, Skolskd zafizeni,
nemocnice apod., tedy hospodiiské pozemky, vSak restituovany nebyly. V letech 1997-1998
doslo exekutivni cestou k dalsimu vydani nepatrné ¢asti cirkevniho majetku urcitym cirkevnim
pravnickym osobiam.

Cirkevni restituce ale nadile zustavaji nedofeseny a systém financovani CNS podle zikona
C. 218/1949 Sb. pretrvava, tentokrat uz ale bez oteviené snahy CNS ovladat. Ekonomicka zavis-
lost cirkvi na statu je vSak stale podstatna.

V soucasné dobé¢ jsou CNS nadile financoviny na zakladé zikona ¢. 218/1949 Sb. Jedna se
ovsem jen o CNS, které maji na zakladé ziakona €. 3/2002 Sb., o svobodé¢ niboZenského vyznani
a postaveni cirkvi a ndboZenskych spole¢nosti, tzv. opravnéni k vykonu zvlastniho prava byt fi-
nancovany ze stitniho rozpoctu.

Navrh na pfiznani opravnéni k vykonu zvlastnich prav mize podat registrovana CNS, ktera
je registrovana podle zik. ¢. 3/2002 Sb., nepfetrzité ke dni podani nivrhu nejméné 10 let, zve-
fejiuje vyrocni zpravy, plni fadné zavazky vici statu a tfetim osobam a pocet véficich této CNS
¢ini nejméné 1 promile obyvatel CR podle posledniho s¢itani lidu, tj. cca 10 tis. véficich.

CNS, které maji vySe uvedené opravnéni k vykonu zvlaStniho prava a jsou tedy financovany
ze statniho rozpoctuy, je v soucasné dobé celkem 17.

Prostiedky, které jsou cirkvim a naboZenskym spole¢nostem na zakladé zak. ¢. 218/1949 Sb.
poskytovany ze stitniho rozpoctu, jsou striktné€ ucelové vazany:

a) na platy duchovnich v¢etné zakonného pojistné€ho,
b) na provozni naklady ustredi cirkvi,
©) a na opravy cirkevniho majetku.

Vyse plati duchovnich se fidi nafizenim vlidy, podle kterého jsou duchovni zarazeni
do platovych tfid a stupiitt podobné jako ostatni zaméstnanci statni spravy. Po nékolika nove-
lach nafizeni vlady je vSak priimérny plat duchovnich i nadale hluboce pod primérnym pla-
tem statniho zaméstnance. Prostfedky na platy duchovnich vcetné zikonného pojistného
jsou jednotlivym CNS poskytovany na nahlaSeny pocet duchovnich v aktivni sluzbé.

Pro rozdélovani financ¢nich prostfedkt na provozni niklady a opravy cirkevniho majetku
poskytované statem na zdkladé zikona ¢. 218/1949 neni zidné pravidlo. Od r. 1991 do r. 1999
se rozdélovaly tyto prostfedky podle poctu véficich, od r. 2000 podle poctu duchovnich, coz
u né€kterych CNS vyvolalo neamérny nartst poctu duchovnich. Od r. 2007 se po dohodé CNS
zastoupenych Ceskou biskupskou konferenci, Ekumenickou radou cirkvi a Federaci Zidov-
skych obci tyto prostfedky rozdéluji v poméru 69 % pro Cirkev fimskokatolickou a 31 % pro
ostatni CNS. Rozdélovani je spravedlivéjsi zvlasté v polozce opravy cirkevniho majetku, a to
i z toho dlivodu, Ze cirkevni majetek Cirkve fimskokatolické né€kolikandsobné pfevySuje ma-
jetek ostatnich CNS.

Zvyse uvedeného je patrné, ze zakon ¢.218/1949 Sb. nestanovi blizs§i podminky pro posky-
tovani prostiedku ze statniho rozpoctu na provozni naklady CNS a na opravy cirkevniho ma-
jetku a jedna se o pravni normu, ktera je vécné i terminologicky zastarala.
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Prostredky ze statniho rozpoctu jsou CNS poskytovany primo prostiednictvi odboru cirkvi
Ministerstva kultury CR.

CNS patii z hlediska daflovych ziakont v Ceské republice k poplatnikiim dané z pfijmu prav-
nickych osob, ktefi nejsou zaloZeni nebo zfizeni za ic¢elem podnikani. Zakon o danich z pfijmu
stanovi pro tuto skupinu poplatniki urc¢itou odchylnou tpravu v systému zdanéni, do predmeé-
tu dan¢ u CNS tak nepatfi napf. pfijmy z dotaci a jinych forem statni podpory, osvobozené jsou
pak vynosy kostelnich sbirek, prijmy za cirkevni ikkony a pfispévky ¢lenti u registrovanych CNS.
Od dané z nemovitosti jsou pak napf. osvobozeny stavby ve vlastnictvi CNS stitem uznanych,
slouZzicich k vykonavani naboZenskych obfadt a vykonu duchovni spravy téchto CNS, a pozem-
ky tvofici jeden funkcni celek s takovouto stavbou nebo jeji Casti.

Datiovi poplatnici v CR, a to jak fyzické, tak pravnické osoby, mohou vyuZit datiové vyho-
dy stanovené zikonem ¢. 586/1992 Sb., o danich z pfijmu, ve znéni pozdéjsich predpisu. Prav-
nické osoby jsou opravnény sniZit zaklad dané z pfijmi o hodnotu darti poskytnutych na vy-
mezené ucely, mimo jiné i na ucely ndbozZenské pro registrované CNS, a dale pak zejména
na financovani vzdé€lani, kultury, skolstvi, na tcely socidlni, zdravotnické, humanitirni, chari-
tativni poskytnuté pravnickym osobdm se sidlem na tzemi Ceské republiky, tj. i registrova-
nym CNS a ostatnim cirkevnim institucim, které jsou pravnickymi osobami, a to v pfipad¢,
pokud hodnota daru ¢ini alespon 2 000,- K¢, maximalné mutiZze byt zaklad dané pravnické
osoby sniZen o hodnotu poskytnutych darti ve vySi odpovidajici ¢astce 5 % ze zakladu dané€.

Stejné tak fyzickym osobam zdkon o danich z pfijmi umoznuje sniZit zaklad dan€ z pfijm0
o hodnotu dart poskytnutych na vymezené tucely. U fyzickych osob 1ze hodnotu poskytnu-
tych daru uplatnit jako polozku snizujici zdklad dan€, pokud thrnnd hodnota dart ve zdafio-
vacim obdobi pfesihne 2 % ze zakladu dané€, anebo ¢ini alesponi 1 000,- K¢, pficemZ v thrnu
1ze odedist nejvyse 10 % ze zakladu dané.

V Ceské republice neexistuje systém tzv. dafiovych asignaci, plitci dané nemohou poskyt-
nout ¢ast svych dani piimo CNS. Dané jsou v CR piijmem statniho rozpoctu, pfip. rozpocti
tzemni samospravy.

V soucasné dobé je v CR registrovano 30 CNS, z nichZ 17 je financovéno ze stitniho roz-
poctu. V dohledné dobé€ 1ze pfedpoklidat narust poctu CNS, které pozadaji o zvlastni pravo
byt financovany ze statniho rozpoctu, a nasledny prudky narast po¢tu duchovnich, ktefi bu-
dou placeni ze statniho rozpoctu.

Podle posledniho s¢itani lidu v r. 2001 je nejvétsi cirkvi v CR Cirkev fimskokatolicka,
druhou nejvétsi je Cirkev Ceskobratrska evangelickd a tfeti nejvEtsi Cirkev ceskoslovenska
husitskd. U téchto etablovanych CNS jsou stanoveny pfisné poZzadavky pfi ustanoveni
do funkce duchovniho (napf. vysokoskolské teologické vzdélini, svécenti atd...), ale u nékte-
rych novych CNS registrovanych od r. 2002 se duchovnim muZe stat prakticky kazdy. Pocet
duchovnich nelze omezovat, nebot ¢l. 16 Listiny zdkladnich prav a svobod a ¢l. 2 Ustavy je
zarucena svoboda naboZenského vyznani a autonomie CNS ve v€cech jejich vnitini samo-
spravy. Za soucasného pravniho stavu nema stat zadny nastroj, kterym by omezoval pocet
duchovnich, které CNS nahlasi.

Mezi stitem a CNS je mnoho sty¢nych bodf, které jsou podminény historicky i kulturné.
Potfeba kooperace cel€ spolecnosti s CNS je zaloZena na zkuSenosti, Ze jejich naboZenska
¢innost je dulezitd pro jejich ¢leny, avsak je pfinosem i pro tu ¢ast obcant, kterd k nim nepfi-
slusi. Napft. v péci o staré a bezmocné, boji se zlo¢innosti a narkomanii, pti posiloviani stability
rodiny, ochrané€ lidského Zivota, jako dualezity spolutviirce narodni kultury, jako acinny pod-
porovatel cestovniho ruchu (vzdyt vétsina kulturnich pamatek patfi cirkvi) atd. Proto stat
poskytuje CNS (kromé prostiedku vyplyvajicich ze zikona ¢. 218/1949 Sb.) jesté dotace napf.
na opravu cirkevnich kulturnich pamitek, do oblasti Skolstvi, zdravotnictvi, socidlnich sluzeb
apod., stejné€ jako jinym pravnickym osobdm vykonavajicim obdobné ¢innosti.
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Funding of Churches and Religious Societies
in the Czech Republic

Pavla Bendovad

Although my contribution aims to address in particular the funding of churches and reli-
gious societies (hereinafter referred to as “CRS”) from the 20" century to the present, it is
necessary to at least mention the development of the funding of CRS at the end of the 18"
century and during the 19" century, as some ideas developed at that time and related to the
funding of churches were subsequently applied in the 20" century.

The funding of churches in the Czech lands came from multiple sources and comprised
in particular the following:

a) Revenues from religious funds;

b) Revenues from own assets;

¢) Contributions under old patronage laws;

d) Contributions provided by the state or municipalities;

e) Collections, donations and contributions from church members.

Provincial religious funds were created under the rule of Joseph II who in 1781 took
control of all religious institutions that were not concerned with education, science, health
care or charity and concentrated their assets in those religious funds, which were later incor-
porated into the Religious Matrix. The assets in the religious funds were administered by the
state, and the revenues generated were used to support the Catholic Church. In the event of
a shortfall religious funds were replenished through a state loan whose repayment was given
priority in those years when religious funds recorded a surplus.

Another source of church funding included revenues from own assets. Vicarages,
churches, and, with respect to non-catholic churches, congregations and the like acquired
those assets by way of donations, bequests or in another way. Revenues from own assets were
used not only to repair and maintain churches and other buildings, but also to provide mate-
rial security for the clergy.

So-called patrons, both private and public, such as religious foundations, also contribut-
ed to church property. Not only did church patrons contribute to building repairs, but also to
the needs of the vicar, in general to his salary. Patronage laws were gradually abolished over
the centuries, but many still existed in February 1948. Only upon Act No. 218/1949 Coll., on
State Economic Support of Churches and Religious Societies, were all the private and public
sources of patronage transferred to the state.

Since 1885, under the so-called congrua laws, the state has undertaken to supplement
the salaries of clergy in the catholic clerical administration. Later, some other state-recog-
nised churches, such as the Greek Orthodox Church, were accorded congrua, but as the
funds did not pertain to them, the congrua has to be paid out directly in the form of govern-
ment subsidies.

The First Republic took over the congrua laws that had existed up to that time. The subsi-
dies designated for congrua grew as a result of the expropriation of land within the frame-
work of the First Land Reform completed in 1930. Another reason for the increase in those
subsidies was the 1926 decision to award remuneration to CRS clergy for certain services,
such as maintaining registries.

During the Nazi occupation, some church assets located in the annexed border areas were
confiscated and transferred to the Greater German Empire. After 1945, when the Czechoslo-
vak Republic was under the Communist Party’s strong influence, a review of the First Land
Reform was undertaken, and another radical land reform was undertaken after February
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1948, where practically all agricultural and forest land belonging to the church was confis-
cated. Monks and nuns were interned and a significant number of monastic buildings were
taken away from them. Most property, about 90%, was seized from the Roman Catholic
Church. The churches lost their economic foundation and thus were entirely dependent on
state aid. In 1949, Act No. 218/1949 Coll., on State Economic Support of Churches and Reli-
gious Societies came into force, under which the state took over the funding of CRS.

The creation of direct economic dependence of CRS on the state increased the state con-
trol over CRS. The state assumed all decision-making powers over church matters. It took
decisions on state approval, without which the clergy could not discharge their office or be
paid from the state budget under Act No. 218/1949 Coll., on State Economic Support of CRS.
In addition to the obligation to fund the clergy’s wages, Act No. 218/1949 Coll. transferred the
obligation to maintain church buildings and other church property to the state as well. How-
ever, the state did not fulfil this obligation and numerous churches and religious cultural
monuments were seriously damaged and some even entirely destroyed during the commu-
nist regime.

After 1989 full religious freedom was restored. However, disputed property law issues
between the state and CRS have remained unresolved. In 1990-91, only a small portion of
church property, about 170 monastic buildings, was given back to religious orders and con-
gregations. However, the main resource for maintaining those buildings that serve as social
facilities, schools, hospitals, etc., i.e. agricultural land, was not restored. More church prop-
erty was restored to certain ecclesiastical legal entities in 1997-1998.

Church restitution has thus remained unresolved and the system of financing CRS under
Act No. 218/1949 Coll. persists, but this time without open efforts to control the CRS. Never-
theless, the economic dependence of churches on the state continues to be substantial.

Nowadays CRS continue to be funded under Act No. 218/1949 Coll., but this only pertains
to CRS that are entitled to funding from the state budget pursuant to Act No. 3/2002 Coll.,, on
the Freedom of Religious Worship and the Status of Churches and Religious Societies. Re-
quests for such funding can be filed by any CRS that has been registered pursuant to Act No.
3/2002 Coll. for at least ten consecutive years from the date of filing the request, that pub-
lishes annual reports, duly fulfils its obligations towards the state and third parties, and whose
followers number at least one per mille (0.1%) of the population of the Czech Republic ac-
cording to the latest census, i.e. that has approx. ten thousand followers. The number of CRS
that are entitled to the above funding from the state budget stands at 17.

The funds that are provided to CRS from the state budget under Act No. 218/1949 Coll. are
strictly restricted to their purpose:

a) Remuneration of clergy, including statutory insurance;
b) Operating costs of church headquarters;
©) Repairs of church property.

The remuneration of clergy is governed by a Government Regulation, pursuant to which
the clergy are classified into salary brackets and pay grades in the same way as other civil serv-
ants. Following a number of amendments to the Government Regulation, the average salary
of the clergy is still significantly below the average salary of civil servants. Resources for
clergy remuneration and statutory insurance are provided to CRS based on notification of the
number of clergy in active service.

There is no rule for distributing funds provided by the state to cover operating costs and
repairs of church property upon Act No. 218/1949 Coll. Between 1991 and 1999 those re-
sources were distributed according to the number of followers; since 2000 the distribution
has been done according to the number of clergy, which has led to a disproportionate rise in
the number of clergy within some CRS. Since 2007, after an agreement was reached with CRS
(as represented by the Czech Bishops’ Conference, the Ecumenical Council of Churches and
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the Federation of Jewish Communities), those resources have been distributed as follows:
a total of 69% is designated to the Roman Catholic Church and 31% to other CRS. The
distribution is now fairer, especially with respect to the funding of repairs of church
property, as the property owned by the Roman Catholic Church is much greater in extent
than the property owned by other churches.

It is apparent from the above that Act No. 218/1949 Coll. does not stipulate more de-
tailed conditions on the provision of funding from the state budget for CRS operating
costs and repairs of church property. As such, it is an outdated law, both materially and
terminologically.

Funds from the state budget are provided to CRS directly through the Churches De-
partment of the Ministry of Culture of the Czech Republic.

With regard to tax laws in the Czech Republic CRS are treated as corporate income tax
payers that are not established or set up for the purpose of doing business. The Income
Tax Act provides a different system of taxation for CRS. For CRS, revenues from subsidies
or other forms of public aid are not subject to taxation and revenues from in-church col-
lections, income from church operations and member contributions are also exempt
from tax. Buildings owned by state-recognised CRS and used for religious services or for
the clerical administration of such CRS as well as the land directly serving such buildings
are exempt from real estate tax.

Taxable persons in the Czech Republic, whether legal entities or individuals, can make
use of tax allowances under Act No. 586/1992 Coll., on Income Tax, as amended. Legal
entities are entitled to offset their income tax by the value of the gifts that they provide
for specified purposes, which includes religious purposes for CRS, and in particular for
funding education, culture and schools, and for providing social, health care, humanitar-
ian and charitable services to legal entities with their headquarters in the Czech Repub-
lic, i.e. even to registered CRS and other church institutions that are legal entities, pro-
vided the value of the gift amounts to at least CZK 2,000. However, the maximum extent
to which the value of gifts can be used to offset the tax of a legal entity is 5% of their tax
obligation.

The Income Tax Act also allows individuals to use the value of gifts provided for spec-
ified purposes to reduce their income tax. Individuals can treat the value of gifts as an
item decreasing their tax obligation if the total value of the gifts in the taxation period
exceeds 2% of the tax due in the taxation period or is at least CZK 1,000; with the maxi-
mum total amount that can be deduced being 10% of their tax.

In the Czech Republic no tax assignment system exists, i.e. taxable persons cannot as-
sign part of their tax directly to CRS. Taxes in the Czech Republic are deemed revenues
for the state budget or municipal budgets.

Nowadays, there are 30 CRS registered in the Czech Republic, of which 17 are financed
from the state budget. It can be expected that the number of CRS exercising their right to
funding from the state budget will grow in the near future and that the number of clergy
paid from the state budget will rise sharply.

According to the latest census carried out in 2001, the biggest church in the Czech
Republic is the Roman Catholic Church, with the Evangelical Church of Czech Brethren
coming in second and the Czechoslovak Hussite Church third. The above established CRS
have strict requirements for appointing people to the office of clergy (e.g. the need to
obtain a university degree in theology, receive holy orders, etc.), but in some CRS regis-
tered since 2002 practically anyone can become a member of the clergy. It is not possible
to limit the number of clergy, as Article 16 and Article 2 of the Charter of Human Rights
and Freedoms guarantees freedom of religion and autonomy of CRS in matters of their
self-management. Under the current state of affairs, the state has no instrument to restrict
the number of clergy it can be notified of.
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There are many points of connection between the state and CRS that are historically
and culturally determined. The necessity of cooperation between society as a whole and CRS
is based on the experience that their religious activities are important for their members, but
that they are also beneficial for those citizens who do not belong to them; such benefits in-
clude care for the old and infirm, fight against crime and drug abuse, reinforcement of family
stability, protection of human life, contributions to national culture, efficient support of tour-
ism (in fact, most cultural monuments belong to churches), etc. For the above reasons the
state provides CRS (in addition to the resources stipulated by Act No. 218/1949 Coll.) with
subsidies for repairing cultural monuments belonging to churches as well as for education,
health care, social services, etc., in the same way as it does with respect to other legal entities
that provide similar services.
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Vztahy mezi francouzskym statem a cirkvemi

Laurent Touvet

Ve Francii spadaji vztahy mezi stitem a jednotlivymi cirkvemi a nabozenskymi spolecen-
stvimi pod ministerstvo vnitra - skute¢né napoleonské dédictvi - a konkrétnéji pod feditel-
stvi pro vefejné svobody a pravni véci, které je povéfeno ochranou inherentnich svobod, jako
je svoboda svédomi, tudiZ i svoboda vyznani.

Ve francouzské ustavé je zakotveno nasledujici: ,Francie je laickd republika.“ NaboZenska
svoboda existuje od dob francouzské revoluce, kdy Deklarace lidskych prav ze dne 26. srpna
1789 stvrzuje svobodu smysleni, a to dokonce ,nabozenského®. V soucasné dobé francouzské
pojeti laického charakteru znamena:
svobodu vérit, nebo neveérit,
svobodu praktikovat své nabozZenstvi,
neutralitu statu:

- rovné zachdzeni s niboZenstvimi za strany vefejné moci,
- nezasahovani statu do organizovani Zivota cirkvi a naboZenskych spolecenstvi.
Laicky charakter ma jiZ sto let podobu ,odluky cirkvi od statu“.

Podivejme se trochu do historie:

A7 do roku 1789: stitni nabozenstvi je katolické. Ostatni nibozenstvi maji jen okrajovou
roli a navic jen v nékterych francouzskych regionech (Alsasko, oblast Montbéliard).

Béhem francouzské revoluce: stat zkonfiskoval majetek cirkve, ten byl prodavin jako
»majetek statu“, farni ufady byly zavieny. Matriky byly odebrany farnim tufadim a svéfeny
obcim. Stat praktikuje kult ,nejvyssi bytosti‘.

1802: Napoleon provadi reorganizaci cirkvi a ndboZenskych spolecenstvi: podepisuje
konkordat s papezem a organizuje protestantské a zidovské nibozZenské spolecnosti. V pfipa-
dé katolického, protestantskych a Zidovského niaboZenstvi:

* zUstavaji dfive zkonfiskované budovy vefejnym majetkem,
* duchovni jsou odménovani stitem.

Jsou zfizovany ,cirkevni spravy“, coz jsou verejné organy povéfené spravou majetku cirkvi.

1905 : Odluka cirkvi od statu (zdkon ze dne 9. prosince 1905): ,Republika neuznava, nefi-
nancuje ani jinak nedotuje Zadné niboZenstvi.“ Konkrétné to znamend, Ze:

* Duchovni jiZ nadile nejsou odménovini staitem. Toto pravidlo ma pouze dvé vyjimky:

- lycea, gymnazia, Skoly, hospice, ttulky, v€zeni a armady, kde jsou kaplani odméfovani
zvefejnych fondu s cilem zajistit svobodu vyznani,

- Alsasko a Lotrinsko (které byly anektoviny Némeckem v roce 1905; tento zakon zde
tudiZ neni aplikovatelny: pretrval zde reZim z roku 1802, ktery je platny dosud).

Majetek cirkvi je pfeveden na ,nidboZenska spolecenstvi‘. Kazdé naboZenstvi mélo dva

roky na to, aby na mistni trovni zfidilo naboZenska spolecenstvi. Ale Rim je katolické cirk-

vi zfidit zakazal. Proto byl majetek katolické cirkve zkonfiskovan a pfeveden na obce a stit.

Jedna se tedy o odnéti vlastnickych prav, ale doprovazené zachovanim prava na bezplat-

né, dozivotni a vyhradni uZivani (coz je pro tuto cirkev v soucasné dobé¢ idedlni situace).

Které predpisy jsou dnes pouzitelné?
1) Duchovni: od roku 1905 se nic nezménilo: stat je nefinancuje (kromé dvou vyse uvede-
nych vyjimek).
2) Kultovni stavby: celkem pfiznivy rezim.
» Katolické kostely do roku 1905: vefejné vlastnictvi (obce jsou povéfeny jejich
udrzbou).
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* Svatostanky ostatnich niboZenstvi, jakoZ i katolické kostely po roce 1905: vlastnictvi
nibozenskych spolecenstvi nebo diecéznich spolecenstvi.
- Vystavba je financovana cirkvemi a naboZenskymi spolecenstvimi.
- Opravy mohou byt financovany stitem, departementy nebo obcemi.
3) Ostatni cirkevni majetek ndleZi cirkvim a naboZenskym spolecenstvim, které maji na sta-
rosti jeho udrzbu a organizovani naboZenskych ¢innosti (toté€Zz plati pro feholni fady),
a to je dosti nakladné (jednaci saly, seminafe, byty).

Neexistuje cirkevni dafl. Neexistuje povinnost uvadé€t pfi placeni dani své€ vyznani. Cirkve
a naboZenska spolecenstvi neobdrZzi Zadnou ¢ast dani. Existuje vSak:

* Snizeni dani pro danové poplatniky, ktefi poskytnou dary. Jedna se pouze o transpozici pra-
va obecného: danovy poplatnik, ktery poskytne dar ve prospéch sdruzeni spolecenského,
filantropického, charitativniho, kulturniho nebo niabozenského charakteru, si mtiZe odecist
66 % vyse daru ze svych dani z pfijmu (pokud takovému sdruzeni daruji 100, pak mé to
stoji jen 34), to je silnd pobidka pro danové poplatniky navySovat své dary.

» Zprosténi dafiové povinnosti u dart spolecenstvim dle jejich volby.

» Zprosténi dané€ z nemovitosti u svatostankli urcenych k vykonu naboZenstvi jako jsou
kostely, chramy, meSity a synagogy (ale nikoliv jednaci sily, seminafre, byty).

Vsechny ostatni ¢innosti (spolecenské, vzdélavaci) se fidi pravidly prava obecného pouZi-
telnymi v této oblasti.

Zavér

Cirkve a nidboZenska spolecenstvi ve Francii nejsou bohaté. Ziji pfedevsim z daru véficich.
Vefrejné€ organy zasahuji rovn€z zejména za ucelem:

* udrzby stavajicich svatostanki,

* stimulace dart véficich prostfednictvim sniZeni dani.

Vyzvu predstavuje vystavba novych svatostanku:

* bud v oblastech rychlého urbanistického rozvoje (,kardindlovy stavby“ zahdjené v roce

1930 za ucelem vystavby katolickych kostelt na pafizském predmésti),
* nebo pro nibozenstvi plisobici ve Francii ve XX. stoleti, zejména islam (5 milionti osob).

Staré zdkony pouZzivaji a povoluji ptvodni postupy u dal$ich ¢innosti, které l1ze rovnéz
vztihnout na kultovni stavby. Jako pfiklad mtiZe byt uveden dlouhodoby ndjem: nibozenské
spolecenstvi stavi na své niklady svatostinek na pozemku pronajatém obci za symbolickou
castku. Za 50 nebo 100 let se svatostanek stane vefejnym vlastnictvim.

Musime byt vynalézavi, nebot laicky charakter je velmi citlivou otazkou. Ziakon z roku
1905 je tak trochu ,posvatna krava“: nikdo se jej nechce dotknout. Upravuje se pouze opatrné
a okrajové. Ocekava se, Ze umirnéna feSeni nalezne judikatura tak, jak to ucinila na zacatku
XX. stoleti v kontextu velmi silného nabozenského a politického napéti.
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Les relations entre I’Etat francais et les religions

Laurent Touvet

En France, les relations entre I’Etat et les différents cultes relevent principalement du mi-
nistere de l'intérieur - vieil héritage napoléonien - et plus précisément de la direction des
libertés publiques et des affaires juridiques, en charge de la protection des libertés éminentes
comme la liberté de conscience, donc celle de religion.

La Constitution francaise proclame : « la France est une république laique ». La liberté reli-
gieuse remonte a la Révolution francaise, affirmée dans la Déclaration des Droits de 'THomme
du 26 aott 1789, qui affirme la liberté d’opinion, « méme religieuse ». Aujourd’hui la concep-
tion francaise de la laicité signifie donc :

* liberté de croire ou de ne pas croire,

* liberté de pratiquer son culte,

* neutralité de 'Etat:

- traitement égal des religions par la puissance publique,
- pas d’intervention de I’Etat dans I'organisation de la vie des cultes.

La laicité, depuis un siecle, est placée sous le signe de la « séparation des églises et
de I’Etat ».

Faisons un peu d’histoire :

Jusqu’en 1789: le catholicisme est la religion d’Etat. Les autres religions n’occupent
qu'une place marginale, et seulement dans certaines régions francaises (Alsace, pays de
Montbéliard).

A la Révolution francaise: 'Etat confisque les biens d’Eglise qui sont vendus comme
« biens nationaux », les €églises paroissiales sont fermées. L'état-civil est retiré aux curés et
confié aux communes. L'Etat pratique le culte de I'« Etre supréme ».

1802: Napoléon réorganise les cultes: il signe un Concordat avec le Pape et organise les
cultes protestants et israélites. Pour les cultes catholique, protestants et israélite:

* les batiments antérieurement confisqués restent propriété publique,

¢ les ministres du culte sont rémunérés par I'Etat.

On crée des « fabriques », qui sont des personnes publiques chargées de gérer les biens
des cultes.

1905: Séparation des Eglises et de I'Etat (loi du 9 décembre 1905):« La République ne re-
connait, ne salarie, ne subventionne aucun culte ». Concretement, cela signifie que:

* Les ministres du culte ne sont plus rémunérés par I'Etat. Cette regle ne supporte que
deux exceptions :

- lycées, colleges, écoles, hospices, asiles, prisons et armées, ou des aumoOniers sont rému-
nérés sur fonds publics pour assurer la liberté de religion.

- I'Alsace et la Lorraine (qui étaient annexées par I'’Allemagne en 1905: cette loi n'y est
donc pas applicable : c’est le régime issu de 1802 qui y a subsisté et y est toujours en
vigueur aujourd’hui)

Les biens des églises sont transférés a des « associations cultuelles ». Chaque culte avait
deux ans pour créer, a 'échelon local, des associations cultuelles. Mais 'Eglise catholi-
que s’est vue interdire par Rome de les créer. Aussi les biens de I’Eglise catholique ont
€té confisqués et ont été transférés aux communes et a I'Etat. Il s’agit donc d’une priva-
tion de propriété mais assorti d'un maintien d’'un droit d’'usage gratuit, perpétuel et ex-
clusif (ce qui est, pour cette Eglise, une situation aujourd’hui idéale).
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Aujourd’hui quelles sont les regles applicables?
1) Les personnels: rien n’a changé depuis 1905: I'Etat ne les finance pas (sauf pour les
deux exceptions citées précédemment).
2) Les lieux de culte: régime assez favorable.
» Les églises catholiques antérieures a 1905: propriété publique (les communes ont la
charge de les entretenir).
* Les lieux de culte des autres religions ainsi que les églises catholiques postérieures a
1905: propriété des associations cultuelles ou des associations diocésaines.
- La construction est a la charge des cultes.
- Les réparations peuvent €tre prises en charge par I'Etat, les départements ou commu-
nes.
3) Les autres biens d’Eglise appartiennent aux cultes, qui ont la charge de leur entretien
et du fonctionnement de l'activité des cultes (idem pour les congrégations religieuses)
et cela leur cotte cher (salles de réunion, séminaires, logements).

Il n’y a pas d'imp0t ecclésial. Nulle obligation de déclarer sa religion quand on paie ses

impots. Aucune part des impots n’est affectée a un culte. Par contre:

* Réductions d’impdts pour les contribuables qui effectuent des dons. Ce n’est que la trans-
position du droit commun: le contribuable qui effectue des dons a des associations d’ob-
jet social, philanthropique, caritatif, culturel ou cultuel peut déduire 66% du don du mon-
tant de son imp0t sur le revenu (lorsque je donne 100 a une telle association, cela ne me
cotlite que 34) = forte incitation aux contribuables a augmenter leurs dons.

* Exonération de I'impdt sur les donations aux associations de leur choix.

* Exonération d'impot foncier pour les lieux de culte affectés a I'exercice du culte = les
églises, les temples, les mosquées et les synagogues (mais pas les salles de réunion, les
séminaires, les logements).

Toutes les autres activités (social, enseignement) obéissent aux regles de droit commun
applicables a ces matieres.

Conclusion

Les cultes en France ne sont pas riches. Ils vivent principalement des dons des fid¢les. Les
personnes publiques interviennent aussi principalement pour:

e entretenir les lieux de culte existants,

» encourager les dons des fideles par une réduction d'impot

Le défi actuel est la construction de nouveaux lieux de culte:

* soit dans les zones d’'urbanisation rapide (les « chantiers du cardinal », créés en 1930

pour construire des églises catholiques dans la banlieue parisienne),

* soit pour les religions présentes en France puis le XXeme siecle, notamment l'islam

(5 millions de personnes).

Des formules originales sont employées, autorisé€es par des lois anciennes pour d’autres
activités et qui peuvent aussi s'appliquer aux batiments cultuels, par exemple le bail de tres
longue durée : une association cultuelle construit a ses frais sur un terrain loué par la com-
mune pour une somme symbolique. Dans 50 ou 100 ans, le lieu de culte deviendra propriété
publique.

Il nous faut étre imaginatifs, car la laicité est une question tres sensible. La loi de 1905 est un
peu une «vache sacrée » : nul ne veut y toucher. On la modifie donc prudemment et a la marge.
On compte sur la jurisprudence pour trouver des solutions apaisées comme elle I'a fait au dé-
but du XXeme siecle dans un contexte de treés grande tension religieuse et politique.
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Relationship between the French State and Churches

Laurent Touvet

In France, the relationships between the state and the various churches and religious so-
cieties are in the purview of the Ministry of the Interior - a truly Napoleonic heritage - spe-
cifically under the Directorate for Public Freedoms and Legal Affairs, which is in charge of
protecting inherent freedoms, such the freedom of conscience and, thus, the freedom of re-
ligion.

The French Constitution enshrines the following: “France is a secular republic.” Religious
freedom has existed since the French Revolution, when the Declaration of Human Right of
26 August 1789 confirmed freedom of opinion and expression and even “religious” opinion
and expression. At this time, the French concept of secularism means the following:

¢ Freedom to believe or not to believe,

* Freedom to practice one’s religion,

e State neutrality:

- equal treatment of religions by the public authorities,
- no interference by the state in the operations of churches and religious societies.

Secularism has been in the form of “separation of church and state” for a hundred years
already.

Let us have a look at history:

Until 1789: The state religion was Catholicism. Other religions played only a peripheral
role and, furthermore, only in some regions (Alsace, in the area of Montbéliard).

During the French Revolution: The state confiscated church property, which was then
sold as “state property”. Parochial offices were closed. Registers were taken away from parishes
and were entrusted to the municipalities. The state becomes the cult of the “highest authority”.

1802: Napoleon undertakes a reorganisation of churches and religious societies: signs
a concordat with the Pope and organises Protestant and Jewish religious societies. In the case
of the Catholic, Protestant and Jewish religions:

* previously confiscated buildings remain public property.

¢ clergy are remunerated by the state.

“Church administrations” are established. These are public bodies entrusted with the ad-
ministration of church assets.

1905: Separation of church and state (Act of 9 December 1905): “The Republic does not
recognise, finance or subsidise in any other way any religion.” Specifically this means that:

 The clergy are no longer remunerated by the state. This rule has only two exceptions:

- lyceums, grammar schools, schools, hospices, shelters, prisons, and the army, where
chaplains are remunerated through public funds to ensure freedom of religion,

- Alsace and Lorraine (which were annexed by Germany in 1905: this law is not applied
in this area: the regime from 1802 endures here and continues to be valid).

Church property was transferred to “religious societies”. Each religion had two years to

establish religious societies at the local level. Rome, however, forbid the Catholic Church

to do so. Therefore, church property was confiscated and transferred to the munici-

palities and the state. This is thus the forfeiture of ownership rights to this property, but

accompanied by the retention of the right to its free, unlimited and exclusive use (which

is for this church an ideal situation to be in at this time).

Which regulations are applicable today?

1) Clergy: Nothing has changed since 1905: the state does not finance them (except for

the two exceptions above).
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2) Religious sanctuaries (places of worship): an overall favourable regime.
* Catholic church buildings until 1905: public property (municipalities are entrusted
with maintenance of these buildings).
* Religious sanctuaries (places of worship) of other religions as well as Catholic church
buildings after 1905: ownership of religious societies or diocesan societies.
- Construction is financed by churches and religious societies.
- Repairs can be financed by the state, departments, or municipalities.
3) Other church property belongs to churches and religious societies that are responsible
for its maintenance and for organising religious activities (this also applies to religious con-
gregations), and this is very costly (meeting rooms/halls, seminaries, flats).

No church tax exists. There is no obligation to indicate one’s religion when paying taxes.
Churches and religious societies do not receive any portion of levied tax. The following does
exist, however:

» Decrease in taxes for taxpayers who make donations. This is only the transposition of
general legislation: taxpayers who make a donation in favour of an association of a so-
cial philanthropic, charitable, cultural or religious nature can deduct 66% of the donati-
on from their income tax (if I make a donation of 100, then it costs me only 34) = strong
incentive for taxpayers to increase their donations.

» Tax exemption of gifts to religious societies of their choice.

* Real estate tax exemption for religious sanctuaries (places of worship) designated for
religious services = churches, temples, mosques, and synagogues (but not meeting ro-
oms/halls, seminaries, flats).

All other activities (social, educational) abide by the general laws applicable to this area.

Conclusion

Churches and religious societies in France are not rich. They survive for the most part
from donations made by their followers. The public authorities are involved also in particular
for the purpose of:

* maintaining existing religious sanctuaries (places of worship),

* stimulating publication donations through tax reductions.

The current challenge is the construction of new religious sanctuaries (places of worship):

* either in areas of fast urban development (“cardinal constructions” commenced in 1930

for the purpose of constructing Catholic churches in the suburbs of Paris),

* or for religions that began to grow in France in the twentieth century, namely Islam (5

million people).

The old laws use and allow for original procedures to be used for other activities that can
also be applied to cultic buildings, such long-term leases: religious societies build at their cost
on land leased from the municipalities for a symbolic amount. In 50 or 100 years, the reli-
gious sanctuary (place of worship) becomes public property.

We have to be inventive, as secularism is a very sensitive issue. The Act of 1905 is a bit of
a “sacred cow”: no one wants to touch it. It is amended only carefully and marginally. It is
expected that judicature will find moderate solutions as it did at the beginning of the twenti-
eth century in the context of a very strong religious and political tension.

129



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

Spanélsky model financovani cirkvi

Juan Ferreiro Galguera

Pokusim se vam podat vyklad Spanélského modelu financovini cirkvi. Pokud hovofime
o statnim financovani cirkvi, hovofime o jednoduchém pfikladu a prostém vyjadieni vztahu
mezi stitem a cirkvemi. Za¢nu proto nejdfive stru¢nym prehledem principu vztahu mezi sta-
tem a cirkvi, jak je obsahuje nase ustava. Vénovin je jim ¢lanek 16 nasi astavy, ktery se d€li
do tfi ¢asti.

Prvni odstavec hovofi o jednotlivych fyzickych osobach a skupinich. Podobné jako ustavy
prakticky vSech civilizovanych zemi, také ¢lanek 16 $panélské ustavy ve znéni roku 1978 za-
kotvuje nabozenskou svobodu jednotlivcl a spolecenstvi. Pravé ti jsou skute¢nymi nositeli
naboZenské svobody - nikoli stat.

L,Svoboda ideologie, ndboZenstvi a presvédceni jednotlivcii i spoleCenstvi je zarucena. Je-
dinym omezenim jejich projevii jsou omezeni nezbytnd pro udrzovdni verejného porddku,
jenz je pod ochranou zdkona.“

Jak vidime, tato formulace deklaruje, Ze jedinymi omezenimi naboZenskych svobod jsou
ta, jeZ jsou nutna pro zachovaviani vefejného poriadku. Nefikd se zde, co se mini vefejnym
poradkem, nicméné zikon, jimZ se provadi toto ustanoveni ustavy, zakon ¢. 7/1980 z 5. ¢er-
vence o nabozenské svobod¢!, se na tento pojem odvolava. Jestlize hovofime o omezenich i
limitech, zduraziuje zikon o naboZenské svobodé€ z r. 1980 dva aspekty:

e zakladni prava druhych (napf. fyzicka celistvost, lidska dastojnost...),

» ,vefejny poradek“ - a uvedeny ziakon pojima tento pojem na ptidorysu trojuhelniku

o tfech strandch: vefejné zdravi, vefejnd moralka a vefejna bezpecnost.

Zakon ¢. 7/1980 z 5. ¢ervence o nibozenské svobodé také podtrhuje, Ze nabozenska svo-
boda neni jen pravem na pfesvédceni, ale zarovenl pravem zastavat libovolné nabozenské vy-
zndni. Obé€ tato prava poZzivaji stejné ochrany.

Druhy odstavec ¢linku 16 zakazuje vynucované deklarovini vyznani osobni viry. Stanovi:

,Nikdo nesmi byt nucen k deklarovdni své ideologie, ndbozZenstvi nebo presvédceni.

Tento ¢linek nefikd, Ze stit se nemiize dotazovat na niboZenské presvéddeni. Rik4, Ze ani
moc vefejna ani nikdo jiny nesmi odpovéd vynucovat. Vazat povinnosti odpovédi neni otdz-
kou pouze fyzick€ho vynucovani, jako tfeba tak, Ze nékdo namifi na druhého stfelnou zbran
a zeptd se: ,Jsi muslim nebo ateista nebo co?* Znamena i nutit nékoho k odpovédi tehdy;, jest-
lize disledky nepodani odpovédi jsou Skodlivé pro toho, kdo ml¢i. Napf. pfi vydavani prika-
zu totoZnosti (DNI) umozZiiuje nase pravo, aby se kterykoli jednotlivec nechal vyfotografovat
s $atkem na hlavé, za podminky, Ze policie dokdze na podobizné nadile rozeznat tvar, a mize
tedy danou osobu ztotoznit. Nékdy vSak policie klade jeSté dalsi otazku: ,Dobrd, abychom
tuto podobiznu mohli akceptovat, musim se vis zeptat, jestli jste muslim.“ V takovém piipadé,
odmitne-li dana osoba odpovédét, bude vlastné potrestina, jelikoZ ji nebyl vydan prikaz to-
toznosti, ackoli podobizna byla k dispozici.

Tteti odstavec ¢lanku 16 se tyka vztahti mezi stitem a cirkvemi. Tento tieti odstavec uka-
zuje povahu stitu, jeho postoj vici cirkvim. Stanovi, Ze vztah mezi cirkvemi a vefejnou moci
(ve tfech rovinach: obce, samospravné regiony, ustfedni vlida) musi byt rovnéZz rozvijen
v ramci dvou soufadnic, reprezentovanych dvéma principy, jeZ maji pfirozeny sklon navza-
jem si protifecit, ovSem vzhledem k Gstavnimu imperativu jsou nuceny spolu souZit: jde o zi-
sadu sekularismu a nedenominace na strané statu a o zasadu spoluprace.

Zasada statu jako bezkonfesniho je obsaZzena v prvni vété tohoto tietiho odstavce:

,Zddné ndbozenstvi nesmi byt stdtni povahy.

Formulace zakotvend v navrhu Ustavy byla diraznéjsi: ,Stat je bezkonfesni“. Nicméné tato

! BOE (3panélsky ufedni véstnik) €. 177 z 24. Cervence.
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formulace do zakona nepros$la. MoZna proto, Ze az ptili§ pfipominala znéni obsaZzené v tustavé
tzv. Druhé republiky z roku 1932, kde se v ¢lanku 3 stanovilo: ,Stit nema zadné uredni niabo-
Zenstvi.“ 2

Néktefi lidé povaZovali formulaci pfijatou ustavou z roku 1978 za prilis krotké ¢i bezzubé
deklarovani nedenominace ¢i sekularismu. Bylo tomu tak ze dvou divodu: zaprvé proto, ze
zminéna deklarace neni zahrnuta do preambule, kde by svou ulohu plnila I€pe, jeZto je sou-
casti zakladni listiny - Magna Carty — kde maji byt vyjadfeny ontologické postoje statu. Zad-
ruhé proto, Ze zminéna véta se vyhyba jakémukoli konkrétnimu odkazu na stat. Slovo ,stat”,
jehoZ pozice vii¢i ndboZenstvi se ma na tomto misté popsat, totiZ samo o sob¢€ nejenze neni
ve Spanélstiné umisténo na nalezitém misté ve vztahu k podmétu, jak by se pfedpokladalo,
nybrz dokonce z véty mizi.

Je mozné, Ze tato krotkost je pouhym vysledkem snahy ustavodarné moci nalézt néjakou
stfedni cestu mezi nazory téch, ktefi usilovali, tfebas i zakulisné, o zachovani denominacio-
ndlniho charakteru stitu, a ndzory téch, ktefi vedli boj za striktni sekularizaci a chtéli, aby
z textu ustavy zmizela jakakoli zminka o katolické cirkvi.

Jestlize pfihlédneme k tomu, Ze né€které z principu lze jen obtizné sladit (je znimo, abso-
lutni vitézstvi svobody mutiZe zapriCinit deformaci rovnosti), astavodarny sbor se mozna roz-
hodl uzpusobit podstatu sekularismu poZadavkiim spoluprace, aby se tak predeslo traumati-
zujicim roztrzkdam a byl zachovin socidlni smir (ve prosp€ch tohoto vysvétleni jako by svédcil
konec nestastné Spanélské Druhé republiky).

Nicméné spoluprice, kterd v té dob€ sehrila tlohu prvku zklidiujiciho ton sekularismu,
se v budoucnu sama projevila s tehdy neocekivanou virtudlnosti: politiky, rozvinuté v ramci
kooperace v religidznich zileZitostech, se nakonec ukazaly jako ucinny nastroj, prispivajici
k zabezpecovani integrace pristéhovalci do Spané€lské spolecnosti. Je evidentni, Ze pfi schva-
lovani ustavy nikdo neptedvidal onu lavinu pfistéhovalectvi, kterd méla nasi zemi zaplavit,
zejména po roce 2000.

Nicméné dané tstavni vyjadieni (,Zddné ndbozenstvi nesmi byt stdtni povahy*) navzdo-
ry at své krotkosti, ¢i zdrZenlivosti dokonale odrazi sekularismus a bezkonfesnost statu. Je to
koncept podepreny dvéma pilifi:

* Odluka statu a cirkve.

* Neutralita vefejné moci v naiboZenskych vécech.

Odluka

Zakladni idea vloZena do tohoto principu spociva v tom, Ze nibozZenské denominace tvo-
fici soucdst spolecnosti a vefejnd moc (v tfirozmérném pojeti statu: ustfedi, samospravné
uzemni celky a obce) jsou nezavislé a autonomni subjekty.

Plyne odtud prvni disledek: zasada nezasahovani v obou smérech. To znamena nezasahova-
ni statu do hdjemstvi cirkve a ze strany nabozenskych denominaci naopak do hijemstvi statu.

Pokud jde o prvni aspekt, ustava zapovida statu zasahovat do oblasti nabozZenské viry. Ji-
nak fe¢eno, vefejnd moc nemuze rusit vnitini kruh cirkvi, kterézto se samy svobodné€ organi-
zuji. Jak opakované konstatoval Ustavni soud, vefejnd moc se musi zdrzet v krocich ze své
strany jakéhokoli miSeni funkci statu a cirkve. K takovému zkresleni by doSlo kupfikladu teh-
dy, jestlize by stat zasahoval do vnitfni organizace katolické cirkve, islimu nebo dokonce Spa-
nélského protestantismu.

Je nicméné€ nepochybna pravda, Ze vefejna moc z principu spoluprace (jak jeSté€ vysvétli-
me dile) bude schopna poskytovat denominacim poradenstvi na jejich vyzadani a v otazkich,
jez pokladaji za pfipadné. Na druhé strané bude tfeba vyhybat se za kaZzdou cenu pokuSeni
upadat do paternalistickych manyr, a uzZ viibec se vyhybat interven¢nim pfistuptiim. Neplyne
z toho, Ze stit umensi své fungoviani na roviné€ dohledu nad aktualni legislativou. Tudiz pokud
sdruzeni nékteré denominace svold své fidné shromazdéni anebo sepiSe své stanovy,

2 FERREIRO GALGUERA, J.: Relaciones Iglesia-Estado en la Il Repiiblica Espaiiola Ed. Atelier, Barcelona 2005, strana 62 a nasl.
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pricemz uskutecnéni nékterého z téchto pocind bude zfetelnym poruSenim platné legislati-
vy, stit, at prostfednictvim své moci vykonné nebo v krajnim pfipadé¢ prostfednictvim tribu-
nalu, musi uplatnit dozor nad uplatiiovanim pravniho poradku.

Opacnym disledkem zasady nezasahovani je fakt, Ze denominace (nebo jejich zastupci,
cirkevni hodnostifi...) nesméji zasahovat do hdjemstvi stitu z titulu své denominaciondlni po-
vahy. Je pravda, Ze cirkevni hodnostaf ma jako kterykoli jiny obc¢an taZz prava castnit se verej-
nych zaleZitosti, avSak takova participace se nesmi nikdy uskutecnit v roviné€ funkce dané
osoby jakozZto cirkevniho hodnostare. A tak se imam, knéz nebo rabin mohou rovnocenné stat
ufednikem verejné spravy jako kazdy obcan, pokud slozi pfislusné verejné zkousky, které se
opiraji istavni principy rovnosti, zasluh a schopnosti.

NS kolega z Danska nam povédél, jak parlament vydava zdkony pro luteranskou cirkev.
Vime, Ze ve Velké Britanii zaseda ve Snémovné lordl dvacet sedm biskupti. V nasi zemi pro
vysoké predstavitele Zadného nabozZenstvi Zadna kiesla jiZ nadile vyhrazena nejsou, jako
tomu byvalo za Frankova rezimu pro biskupy. Takova véc by se pricila odluce cirkve a statu,
a tudiZ by destruovala zasadu bezkonfesnosti a sekularismu.

Neutralita

Dalsim z pilifti tohoto principu bezkonfesnosti je vedle odluky neutralita. Co znamena? Nas
Ustavni soud to vyjadril velice jednoznacné: ,Stit neni kompetentni v naboZenskych vécech.
Vira ¢i bezvérectvi je véci jednotlivcu ¢i spolecenstvi. Oni jsou nositeli tohoto prava, jim pfislu-
$1 hodnotit ¢i posuzovat, jestli je ¢i neni nékteré ndboZenstvi legitimni®.

Z tohoto divodu pojem ,sekta“ i se svymi zapornymi konotacemi neni terminem pravnim,
nybrZ mnohem vice sociologickym. Stit nemuiZe rozliSovat mezi naboZenskou heterodoxii
nebo ortodoxii té které skupiny. NaboZenska spolecenstvi (komunity) jsou pro urady ta, kterda
se za né€ sama pokladaji a kterd se zaregistruji v Rejstfiku naboZenskych subjekti Ministerstva
spravedlnosti (zde dil jen RER, zkratka Spanélského nazvu), poté co prohldsi, namisto aby do-
kladala, Ze spliuji formalni pfedpoklady uloZzené platnou legislativou. Je samoziejmé, Ze stit
muzZe kontrolovat, zda se skupina pohybuje v mezich zikona, zda skupina neporusuje zakon,
vefejny potfidek nebo lidska prava druhych. Ufednici v RER zkoumaji, zda skupiny podavajici
navrhy na registraci maji jméno, jeZ se dostatecné lisi od jmen jiz zaregistrovanych, adresu své-
ho sidla, své vnitini predpisy, statutarni zastupce, zda maji naboZenské ucely atd. Stat jejich na-
boZenské ucely posuzovat nemuizZe, kontroluje pouze, zda spliluji formilni pozadavky stanove-
né zakonem. Nelze-li prokazat, Ze jsou nezikonné, musi je RER pfijmout. V lofiském roce byla
takto pfijata scientologie - RER ji jiZ tfikrat zamitl, avSak Narodni soud (Audiencia Nacional)
urdcil, Ze tato cirkev ma byt zapsina do Rejstfiku pravnich subjekt ministerstva spravedlnosti.

Jak stanovi ¢lanek 22.2 nasi ustavy, takova sdruZeni (jakékoli povahy, v¢etné nabozZenskych),
ktera sleduji cile kvalifikované jako trestné nebo vyuZivaji prostifedka takto kvalifikovanych,
budou pokladina za protizakonna, a bude jim proto nejen zabrinéno v registraci, ale mohou
byt i stihdna. Ustavni soud to formuluje takto: ,Pouze tehdy, jestliZe soud rozhodne o existenci
urcitého nebezpedi pro vefejnou bezpecnost, zdravi nebo morilku tak, jak je rozezniva demo-
kraticka spolec¢nost, prislusi dovolavat se vefejného poradku jakoZto hranice pro vykon prava
nibozenské svobody a svobody vyznani” (FJ11).

Proto tedy jestlize RER pfi absenci dikaz( detekuje naznaky nasvédcujici, Ze navrhujici sku-
pina se zabyva ¢innostmi proti vefejnému pofadku, bude osoba, ktera rejstfik fidi, opraivnéna

3, Zpusob uspofidini rejstiiku (...) neopraviluje stit k tomu, aby se ujimal kontrolnich ¢innosti k urc¢ovani legitimnosti n bozen-
skych vyznani, (...) nybrZ pouze aby ovéfoval, s uplatnénim prostého konstatovani namisto hodnoceni, zda navrhujici skupina
nenalezi mezi subjekty vyloucené podle ¢linku 3.2 LOLR a zda ¢innosti a chovani vyvijené pro ucely praktikovani [viry] neo-
hroZzuji prava druhych pfi vykonu jejich zikladnich priv a svobod, ¢i zda neohroZuji bezpec¢nost, zdravi a moralku vefejnosti
jakozto prvku tvoficich verejny pofadek, jenz je ochranovin zikony demokratické spole¢nosti, na néz se odkazuje v ¢linku
16.1 CE“ (STC 46/2001 FJ 8°).

IS

Krilovsky dekret 142/1981 z 9. ledna o zfizeni, uspofadini a funkci Rejstfiku niboZenskych subjekt [Registro de Entidades
Religiosas, RER] (BOE [ufedni véstnik] ¢.27 z 31. ledna).
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pozastavit zpracovani navrhu na registraci a postoupit spis vefejnému Zalobci, aby zahajil pfi-
slusné fizens>.

Mame zaregistrovan velky pocet niboZenskych subjekt(i. 12 187 z nich nileZi ke katolické
cirkvi a 2 369 k vyznanim nekatolickym. Jak jsme jiz uvedli, rejstiik je jako schrana s témi skupi-
nami, které samy sebe poklddaji za naboZenské. Jediny civilni disledek, ktery plyne z toho, Ze
se zaregistrovaly, je jejich pravni subjektivita coby ndboZenskych subjekt(i (osob), a tedy moz-
nost, aby se organizovaly autonomnim zptisobem (nemusi se uspoiidat demokratickym zptiso-
bem, jako to maji za povinnost obcanska sdruzeni).

Neutralita ma jisté dasledky pro stat. Zaprvé ufady samotné nesméji vyznavat Zidnou viru
(jinak by byl stat denominacionalni). Zadruhé stit nesmi ani sim sebe prohlasit ateistou (jak by
tomu bylo v pfipadé€ stitu pronasledujiciho ndboZenstvi). A konec¢né stit nemuiZe ani udrZovat
sekularizovany (,laicista®) pfistup. V tomto ohledu by bylo na misté nesmésovat, jak se to bo-
huZel ¢asto déje, pojmy sekularizace (laico) a sekularismus - laicismus (laicista). Sekula-
rizovany stat (laicista) je stitem pfedpojatym vici niboZenstvi nebo niboZenskym skupinam.
Tato prfedpojatost se mize projevovat ve vykonu jeho spravy, ale také v jeho ziakonodarné
a soudni praci. Zde mame dva priklady:

Sekularizovany pfistup (sekularizace a sekularismus jsou evidentné pfistupy stiatu, ne spo-
leCnosti) by zachizel s ndboZenskymi skupinami hiife nez se skupinami jiné povahy (sportov-
nimi, kulturnimi nebo treba kulinafskymi). Princip rovnosti zjevné umoziuje uradu (organu)
stanovit rozdily mezi lidmi nebo skupinami lidi. Tyto rozdilnosti vSak musi byt imérné sledova-
nému cili a opodstatnéné. JestliZze jsou tyto rozdilnosti naopak neopodstatnéné nebo se zakla-
daji na pavodu, pohlavi, rase nebo nabozZenstvi, mdme pfed sebou diskriminacni rozdily.

Dalsim pfikladem sekularizovaného pfistupu by bylo vykazini projevi ndboZenstvi
do soukromé sféry, rozuméno pouze do priviatniho prostfedi domova.

Z ustavniho pohledu lze fici, Ze ndboZenstvi je tfeba drZet stranou vefejné sféry, ¢imz
myslime afady, nikoli ulici. Tim je feceno, Ze Ufednici vefejné spravy jakoZto predstavitelé
administrativy nesméji obhajovat ani podporovat jedno konkrétni naboZenstvi proti ostat-
nim, nesmi ani podporovat ateismus proti nibozenskému pristupu. Bez ohledu na to mohou
naboZenské skupiny, tak jako kterékoli jiné skupiny, samozfejmé vyjadfovat své nazory ve ve-
fejné sféfre, tj. ,na ulici“, pokud pfi tom dodrzuji pravidla vztahujici se na pravo projevu a pii-
slusné zakony.

Vykazani naboZenskych projevii do soukromého hdjemstvi, jako tfeba do domacnosti, by
predstavovalo sekularizovany (laicista) pfistup, jelikoZ by se tim znemoznilo ziakladni pravo
projevu. A nds stit sekularizovian neni, je sekuldrni, to znamena neutrdlni tvafi v tvar niboZen-
skému dilematu.

Uhrnem Ize fici, Ze hlavnim dtsledkem neutrality je to, Ze stit nemiiZe piejimat ndboZen-
ské hodnoty (jako takové) jakoZto parametry slouZici k pomérovani legitimnosti nebo nelegi-
timnosti svych vykonu. Je nepochybné, Ze muiZe s niboZenstvimi sdilet hodnoty (lidska di-
stojnost, solidarita). Nicméné stat tyto hodnoty pfijima jako politické a socidlni, nikoli pro
jejich ndbozenskou nalepku.

Princip spoluprace

Vedle bezkonfesniho statu (odlouceného a neutrialniho) tvofi spoluprice dalsi soufadnici.
Tento princip je implicitné pojmenovan v ¢lanku 9.2 Spanélské astavy® a zfetelnéjsim zpu-
sobem ve druhé vété ¢linku 16.3. Je v pofadku, Ze po definici, jiz néktefi pokladaji za krotkou
(Zddné ndbozenstvi nesmi byt stdtni povahy), divi nase tstava dva pokyny vefejné moci.
Jsou to pokyny velmi jednoznac¢né.

> Zikladni zikon ¢. 1/2002, ktery upravuje pravo spolcovaci, zajistuje vyse uvedené pro sdruzeni (¢lanek 30. 3 a 4) Viz PELAYO,
D.: Las comunidades ideologicas y religiosas, la personalidad juridica y la actividad registral Madrid 2007 s. 313.

¢ « Je povinnosti ufadu prosazovat podminky pro svobodu a rovnost jednotlivctl a skupin, jez se potvrdi jako redlné a ucelné;
odstranovat piekazky, jez brani a komplikuji jejich napliiovani; a ulehcovat icast véech obc¢anti na politickém, ekonomickém,
kulturnim a spolecenském Zivoté ».
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e Brat v avahu naboZenska presvédceni Spanélské spolecnosti.

» Udrzovat vztahy spoluprice s katolickou cirkvi a dal§imi naboZenskymi skupinami.

Z tohoto dvojiho povéreni je mozno vyvodit n€které dusledky:

a) Spoluprace odkazuje na nabozZenské viry, tedy ,volbu vyznani“. Ackoli stait miiZe zjevné
spolupracovat s nereligioznimi ideologickymi skupinami, ¢linek 16.2 ustavy odkazuje
na spolupraci ufad s katolickou cirkvi, jejiz naboZenska povaha je zachycena v Magna
Carté, i na spolupraci s dalsimi niboZenskymi denominacemi.

b) Vztahy spoluprace implikuji existenci dvou rtiznych subjektti: ifada (organt) (ve viech
souvislostech) a nabozZenské skupiny; dvou subjekti, které jsou nezavislé a autonomni,
jak jsme jiz uvedli. Jinak fec¢eno princip spolupriace dale posiluje princip odluky.

©) Pokyn ustavodarné moci ke spolupraci implikuje pozitivni valorizaci naboZenského
fenoménu. Jestlize tstava uklada ufadiim spolupracovat s denominacemi, znamena to,
Ze ty jsou pfinejmensim ocefiovany jako néco potencidlné pozitivniho, jinak a jiz z Cisté
logiky by si zdkonodarce imperativni pokyn ke spolupraci usetfil.

d) V souladu s principem svobody se ma spoluprice odehravat pouze tehdy, jestliZe o ni
denominace pozada, jelikoz nékteré denominace si mohou z titulu své autonomie pii-
mo prat zdrZet se vyhledavani institucionalni pomoci.

Pfima zminka o katolické cirkvi nebyla smirnou zdleZitosti. Pro nékteré vyhliZela jako sig-
nal néjakého utajovaného spojeni s nabozenstvim. Pro dal$i zase znamenala pouhé uznani
toho, jak se historicky utvatela etablovana silna zdkladna katolické cirkve ve Spanélsku. V tsta-
vodarném shromazdéni ti, kdo prohlaSovali, Ze jsou proti takové zmince, argumentovali, Ze
protifeci proklamované neutralité, formulované v predchozi vété. Poznamka nicméné nako-
nec ziskala navrch. Néktefi z jejich podporovatelti argumentovali, Ze byt zminka o katolické
cirkvi v Magna Carté je z pravniho pohledu diskutabilni véc, je opodstatnéna z politického
hlediska, protoze zimérem v daném okamziku (obdobi politické transformace Spanélska)
bylo pfejit od konfesniho statu (za pfedchoziho reZzimu) k neutralnimu ¢ili sekuldarnimu statu,
a to bez otfestl a netraumatizujicim zptisobem.

V tomto smyslu se jevi jako vymluvny postoj zastupce Komunistické strany v Ustavodar-
ném shromazdéni Santiaga Carrilla. Bojoval proti konkrétni zmince o katolické cirkvi, i kdyby
to bylo jen pro obejiti faktu, Ze ti, kdo za Druhé republiky stranili ,Kfizaktim®, se nyni dali
dohromady s reak¢nimi silami, které v té dobé bojovaly proti demokracii’.

JestliZe zakladni listina - Magna Carta - prezentovala povinnosti spolupriace v rovin€ bu-
douciho pocinani (,ufady budou pfihliZzet k tomu...), neuvadéla vSak jakym zplisobem koope-
rovat. A nefika ani, jestli do spoluprice patfi financovani naboZenskych skupin. Toto vSe bylo
formulovano zikony, které tento princip provadély, a my mazeme v predstihu fici, Ze zidkono-
darce dal prednost zfizeni konkrétnich nastroja spoluprace - Dohodam o spolupraci.

Pé€t dni poté, co vesla tstava v platnost, tedy 3. ledna 1979, podepsal Svaty stolec se Span€l-
skym staitem 4 dohody o spoluprici (které se tykaly pravnich zalezitosti, vzdélavacich a kul-
turnich zaleZitosti, ekonomickych zaleZitosti, kaplanské sluzby v ozbrojenych silach a vojen-
ské sluzby knézi a ¢lenu raznych cirkevnich fadf). Samoziejmé tyto dohody nebyly sepsiny
v péti dnech. Vyjednavani probihala soubé€zné s praci na astavé. Jedna ze ¢tyf dohod o spolu-
praci se zabyvala ekonomickymi zaleZitostmi. Jak jiZ bylo feceno vcera, takovéto dohody
o spoluprici jsou meziniarodni imluvy, a maji tedy vy$si status nez bézné zikony - a bézné
zakony je nemohou ménit.

O rok pozdéji (1980) byl uveden v platnost zikon o niboZenské svobodé¢. Stanovi s konec-
nou platnosti, Ze spoluprace se provadi formou dohod o spoluprici - ¢lanek 7.1 zajistuje, Ze
stit ma moznost ustavit konkrétni mechanismus spoluprice (dohody nebo pakty) ,s cirkve-
mi, denominacemi a naboZenskymi spoleCenstvimi zapsanymi v rejstiiku, jez ze samé povahy
svého charakteru a poctu véficich dosahly ve Spanélsku hluboce zakofenéného postaveni
(notorio arraigo)“.

7 Denik poslanct ze zasedini kongresu jako komory parlamentu. Rok 1978, ¢. 106. Plendrni zasedini. p. 3994.
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Tti povinné pozadavky pro podpis dohody o spoluprici se statem tedy jsou:
1. Byt zaregistrovan v RER vedeném Ministerstvem spravedlnosti (odborem nabozZen-
skych véci). Kralovsky dekret ¢. 142/1981 specifikuje ¢tyfi druhy niabozenskych skupin,
u nichz lze predpokliadat zptisobilost pro registraci:
» cirkve, denominace a nibozenska spolecenstvi®,
» federace, jeZ tyto organizace vytvareji,
« fady, kongregace a feholni instituty®, které logicky pfinaleZi k nékteré z cirkvi (evidentné
se zde ma na mysli katolicka cirkev) a
* naboZenska sdruZeni, ktera se vytvorila v souladu s vnitfnim pfedpisem denominace,
k niz prislusi. Ty jsou pro ucely ziskdni opravnéni k ndbozZenskym cilim v souladu se
svym poslanim povinny pfiloZit potvrzeni jim nadfizeného organu jejich cirkve ve Spa-
nélsku, Ze tento kona jako jejich rudcitel®.
2. Ziskat uznani coby organizace hluboce zakofenéna (notorio arraigo) ve Spanélsku.
Toto byl novy pravni koncept. Pravo pouze nabizi dvé terminologické opory k urceni exis-
tence etablované zakladny: charakter denominace a pocet véficich.
Statni sprava tak byla schopna rozvijet koncept ,hlubokého zakorenéni“ prostiednictvim
regulatorni normy, aby pojem objektivizovala a pfekazila pokuSeni rozhodovat pouze na za-
kladé individualni avahy. Sprava vSak v tomto sméru nepochodila®. Pouze navrhla, aby se
vzhledem k nejednoznacnosti pojmu jeho rozsah poméroval vZdy pfipad od pfipadu. Nicmé-
né sprava urcila vykladova a orientacni kritéria (nevycerpavajicim zpusobem), kterd se maji
vztahovat na pravni pojmy ,charakter” a ,pocet véficich“.!
Timto zpuisobem doslo k tomu, Ze pojem ,charakter” se tykal nejen zikladny urcité deno-
minace, kterd m4 byt dostate¢né a vyznamnou mérou zastoupena na celém tzemi Spanélska,
nybrz také takovych aspektt, jako je historicky etablovana zikladna dané denominace v nasi
zemi, vyznam jejich socidlnich, charitativnich a kulturnich aktivit, pocet stank viry, ¢i pocet
duchovnich v poméru k ¢lenstvu.
Byt pro to neexistuje zidny konkrétni pravni predpis jako takovy, spravnim organem, kte-
ry ,de facto“ udé€luje status etablované zakladny, je Poradni komise pro naboZenskou svobodu
(Comision Asesora de Libertad Religiosa, dale jen ,CALR®), konzultativni organ jmenovany
Ministerstvem spravedlnosti, jakoZ ukolem a poslanim podle LOLR je zkoumat, podavat zpra-
vy a predkladat navrhy ve vSech téchto zilezitostech, predmétnych podle zikladniho zikona,
a dale zvlasté, s uplatnénim citlivého postoje, pfi sestavovani a podavani zprav a takovychto
usnesenich nebo dohodach o spolupraci.
CALR je zaclenéna do ramce Ministerstva spravedlnosti a sklada se z rovnocennych, sta-
Iych ¢len, ktefi zastupuji statni spravu, cirkve, denominace, nibozZenska spolecenstvi nebo
federace (mezi nimiZ budou bezpochyby organizace s etablovanou zikladnou ve Spanélsku),
a dale z lidi uznavanych jako odborné€ zptisobili v této oblasti, jejichZ rady se uznavaji za pod-
nétné a prinosné pro matérii tykajici se soucasného prava'2.
3. Dohody o spolupraci musi schvalovat parlament.
Dvanict let poté, co tento zakon vstoupil v platnost, podepsal stit dohody o spolupraci se
tfemi subjekty, které reprezentuji pfislusné denominace a jsou dnes tfemi prostfedniky v jed-
néni se stitem. Na strané islamu: Spanélska islimska komise (Comision Islimica de Espafia
-CIE-) je spojenim dvou federaci: Unie islamskych obci ve Spanélsku (Unién de Comunidades
Islamicas de Espafia -UCIDE-) a Spanéské federace naboZenskych islamskych subjektti (Fede-
57 titulu Kralovského dekretu &, 589/1984 z 8. unora (BOE [afedni véstnik] ¢. 85 z 28. bfezna) je také mozné registrovat nadace
ndlezici katolické cirkvi. (Prozatim nebyl doposud sestaven krilovsky dekret, ktery by umoznoval registraci nadaci patficich
k jinym denominacim, coZ by pro posileni rovnosti bylo doporu¢enihodné.)

® V Poradni komisi byla diskutovina vhodnost téchto predpokladi objektivity v ramci spriavniho pfedpisu, jehoZ projednavani
probéhlo dne 23. ¢ervna 1982 a jenz byl zamitnut. Na jedné strané€ byli néktefi presvédceni, Ze tuto funkci je nutno realizovat
prostiednictvim zdkona. Na druhé stran€ se druzi zase domnivali, Ze by schvilenim takového pfedpisu stitni sprava, a konkrét-
né pak Poradni komise pro ndbozenskou svobodu, pfisla o tu miru diskre¢nich pravomoci, jiz disponovala.

1 FERNANDEZ-CORONADO, A.: Estado y confesiones religiosas: un nuevo modelo de relacién (los pactos con las confesiones:
leyes 24, 25 y 26 de 1992) Civitas. Madrid 1995, strany 45-47.

" Cl.82 LOLR.
12 Ustfedni postaveni v CALR zaujima Stdla komise, kterd rovnéz ma vyvazené slozeni.
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racion Espafiola de Entidades Religiosas Islamicas -FEERI-).

Na strané evangelické€ je reprezentativnim organem Span€lskych protestantti Federace evan-
gelickych ndbozenskych subjekti ve Spanélsku (Federacion de Entidades Religiosas Evangélicas
de Espafia -FEREDE-).

A jako tfeti je zde Federace Zidovskych spolecenstvi ve Spanélsku (Federacion de Comunida-
des Judias de Espana -FCJE-), ktera zastupuje Span€lské Zidy.

Spanélsky parlament nakonec schvilil tyto t¥i dohody jako zakony &. 24, 25 a 26 dne 10. listo-
padu 19928, pficemz se v nich upravuji takové zileZitosti jako pravni ochrana svatyi, statut du-
chovnich, jejich zaclenéni do vSeobecného rezimu socidlniho zabezpeceni, civilni diisledky snat-
ka uzavienych podle Zidovského, evangelického a muslimského ritu, kaplanskd sluzba
ve stfediscich nebo vefejnych zafizenich, naibozenské vzdélavani ve Skolskych stfediscich, stejné
jako danova zvyhodnéni uplatiiovand na konkrétni vyrobky a ¢innosti pfindlezici FEREDE, CIE
nebo FCJE jakoZto signataiim dané dohody.

V konec¢ném vysledku tyto 4 dohody o spolupraci a zikony, kralovské dekrety a akty, které je
provadéji, tvofi znac¢né slozZity systém. Jeho jadrem je fakt, Ze stat financuje tato Ctyfi ndboZenstvi,
jeZ podepsala se stitem dohodu o spoluprici (katolicka cirkev - 1979, dile islam, protestantismus
ajudaismus - 1992). V nésledujici ¢asti provedeme rozbor 7 zptlisobu, jimiZ tato denominace po-
biraji hospodafskou podporu od statu.

Zaprvé, pokud jde o financovani souvisejici se zdanénim, mizeme rozliSovat mezi pfimym
a nepfimym financovianim. Pfimé financovani (hospodarska podpora, kterd pochazi z jednoho
konkrétniho zdroje: dan z pfijm) je doposud predepsino pouze pro katolickou cirkev. Nicméné
nepfimé financovani (prevazné formou daniovych zvyhodnéni) je k dispozici vSem ¢tyfem témto
denominacim, jelikozZ je stanoveno nejen v dohodé€ o spoluprici se Svatym stolcem, ale rovnéz
v dohodich se tfemi dalSimi denominacemi (tedy z roku 1992).

1) Primé financovdni (z dané z prijmit)

Financovani z dané€ z pfijmu je zohlednéno pouze v dohodé o spolupriaci s katolickou cirk-
vi. Dohody o spoluprici z roku 1992 toto téma viibec nezmifuji. Jak prohlasuji nékteii z re-
prezentantli téchto denominaci, Zadali tehdy v pribé€hu vyjednavani Spané€lskou statni spri-
vu o ud€leni tohoto prava. Nicméné stat odpovédél, Ze toto piimé zvyhodnéni stanovené pro
katolickou cirkev je jen prechodnym ndstrojem financovani, ktery bude po jisté dobé€ odstra-
nén. Ovsem jak plynul ¢as, uvédomili si, Ze o nijak zvlast pfechodny nastroj neslo. Po pravdé
feceno se z néj stal ndstroj trvaly.

Jak tento ndstroj pfimého financovani funguje? Kazdoroc¢né, poté co daniovi poplatnici sestavi
sva danova pfiznani, maji pravo rozhodnout o 0,7 % ze svého odvodu ,cuota liquida®“ (¢astky
svych pfijmu, kterou jsou povinni odvést stitu): mohou se rozhodnout, Ze ho urci pro katolickou
cirkev nebo pro jiné socidlni sluzby prostrednictvim nevladnich organizaci; musime brit v tvahu,
Ze jednou z takovych nevladnich organizaci, kter€ jsou pfijemci téchto pen€z, je Charitas, nevlad-
ni organizace patfici katolické cirkvi, jejimZ prostfednictvim tato instituce uskuteciiuje hlavni
¢ast své socidlni sluzby. Nuze, dafiovi poplatnici maji prozatim na vybér tyto mozZnosti:

* zaskrtnout ve svém ro¢nim danovém pfiznani katolickou cirkev,

* zaskrtnout oboji (katolickou cirkev i socidlni sluzby), pfi¢emz v tomto pfipad€ rozhoduje
danovy poplatnik (jelikoZ ho k tomu zikon opraviiuje) o urceni podilu 1,4 % ze své ,cuota
liquida®,

* nevybrat si nic, ponechat policko prizdné. V takovém pripadé€ podil 0,7 % z odvedené dané
téch poplatniku, ktefi ve svém pfiznini neuvedli svou preferenci, plyne stitu (coz je rozdil
oproti italskému systému, kde se tyto penézni prostfedky prerozdéli riznym pfijemciim
pomérné podle toho, jak volili ti obcané, ktefi svou preferenci vyjadrili).

13 Zakony ¢ 24, 25 a 26 z 10. listopadu 1992, jimiZ se schvaluji Dohody o spolupraci uzaviené mezi stitem a Federacion de Entid
des Religiosas Evangélicas de Espafia (FEREDE), Federacion de Comunidades Israelitas de Espafia (FCIE) a Comision Islamica
de Espafia (CIE) (BOE [ufedni véstnik] ¢. 272, 12. listopadu).
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V lonském roce ¢inil objem penéz katolické cirkve obdrzeny z tohoto zdroje (primého fi-
nancovani prostfednictvim dané z pfijmu) ¢astku 241 milion EUR. Tyto penize jdou Biskup-
ské konferenci a 80 % téchto prostfedku je pridélovano na platy kléru.

2) Neprimé financovdni (darnovd zvyhodnéni)

Druhym zptisobem vefejného financovani denominaci jsou danova zvyhodnéni. Tyto fi-
nandni nastroje jsou totoZné pro katoliky i pro ostatni tfi konfese, jeZ maji uzavienu dohodu
o spoluprici. Ministerstvo spravedlnosti je vydalo ve $panélstin€, anglic¢tin€, francouzsting,
arabstin€ a hebrejstin¢.

TakzZe tedy, tato danova zvyhodnéni se provadéji a také realizuji prostfednictvim zakon,
konkrétné zikona o dobrovolnych pfispévcich (sponzorovini) z roku 2002. Podle tohoto zi-
kona maji uvedena ¢tyfi nabozZenstvi n€kolikero dafiovych zvyhodnéni. Napfiklad:

+ Clenové spolecenstvi z Islimské komise Spanélska, Federace Zidovskych spolecenstvi
Spanélska a Federace evangelickych naboZenskych subjekti mohou bez omezeni Zadat
podporu od svého clenstva, poradat sbirky k ziskavani prostfedkd a pfijimat dary a mo-
hou s témito prostiedky volné nakladat.

Nasledujici ¢innosti jsou osvobozeny od vSech forem dané:

a) Vedle vySe jmenovanych poloZek je to pfimd, bezplatna distribuce internich pasto-
rac¢nich publikaci, pokynu a bulletinti cirkvemi jejich ¢lentm, v rdmci vySe uvede-
nych komisi nebo federaci.

b) Teologickd vyuka v semindfich patficich vySe uvedenym komisim nebo federacim,
slouzicich vzdélavani duchovnich, cirkevnich vadct a imama.

Islimské komise Spanélska, Federace Zidovskych spolecenstvi Spanélska, Federace evan-

gelickych naboZenskych subjekti a jejich clenové jsou osvobozeni od placeni nasleduji-

cich dani:

Dan z nemovitosti a zvlastni dané€, jeZ 1ze vybirat z nemovitosti jimi vlastnénych, a sice:

a) ze svatostank a jejich Casti, mesit a jejich sousedicich budov a objektll vyuzivanych
pro kazani a modlitbu, pro poskytoviani duchovniho vedeni, anebo vyuZivanych jako
bytové prostory pro evangelické duchovni nebo imamy,

b) z objekta vyuzivanych jako kancelafe spolecenstvi, jeZ jsou cleny vySe uvedenych
komisi nebo federaci,

o) ze stfedisek vyuZivanych pro vzdé€lavani duchovnich, vyhradné pro rabinské vzdéla-
vaci aktivity a jako vzdélavaci stfediska pro imamy a islamské duchovni vidce.

Dan z pfijmua pravnickych osob za podminky, Ze takto ziskand aktiva jsou vyclenéna

na naboZenské ucely nebo sociilni ¢innosti.

Dan z pfevodu kapitalu a kolkovaci dan za podminky, Ze takto ziskand aktiva nebo prava

jsou vyc¢lenéna na naboZenské ucely nebo socidlni ¢innosti.

Nékteré dalsi mistni dané.

Odvody z dart poskytnutych cirkvim nebo ¢lenskym spolecenstvim, jez naleZi vySe uve-

denym komisim nebo federacim (nejen vénovini poskytnutd osobné, ale i vénovani uci-

nénd nékterou spolecnosti). Jestlize tedy poskytnu dar nékteré instituci nilezici katolic-
ké cirkvi nebo nékterému islamskému spolecenstvi spadajicimu pod Islamskou komisi

Spanélska, bude mi odpocteno 25 % z toho, co jsem zaplatil v rimci datiového pfiznani.

Pokud vSak vénovani nékterému z nabozZenskych spolecenstvi patficimu pod jedno z fe-

cenych Ctyf nabozZenstvi poskytuje n€kterd spole¢nost - pravnicka osoba, bude ji refun-

dovano 35 % z dan€ z pfijmu pravnickych osob.

3) Kaplanskd sluzba

Zikon o naboZenské svobodé, ktery nejdiive uznava razné projevy nabozenské svobody
jednotlivcd a spolecenstvi, stanovi v ¢lanku 2.3, Ze v zdjmu trvalého skute¢ného a ucelného
uplatiiovani téchto prav pfijimaji vefejné orginy opatfeni k usnadnéni cirkevnich sluzeb
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ve vefejnych, vojenskych, nemocnic¢nich, komunitnich a trestnich zafizenich a vSech jim po-
dobnych pod zastitou statu.

Normy rizného druhu tykajici se armddy, v€znic a nemocnic, stejné jako vySe uvedené
dohody o spolupraci rovnéz uznavaji pravo na vyuZzivani cirkevni pomoci pro pfislusniky ar-
mady, vézné€, chovance nebo pacienty v nemocnicich. Jako ve vSech jinych zemich miame také
my kaplany ve vézenich, armad¢ a nemocnicich. Jde ovSem o to, Ze kviili prevelice kompliko-
vanému systému (k jeho zméné muiiZze dojit v ramci nového zdkona o svobodé naboZenstvi
a svédomi, ktery pfipravujeme) stat plati pouze katolickym kaplanim (v armadé, véznicich
a nemocnicich), a dale imamskym kaplanim ve véznicich.

Kaplani katolick€ cirkve jsou vyplaceni staitem. Existuje asi sto kaplant1 ve véznicich. Pokud
jde o nemocnice, je v nich zhruba pét set katolickych kaplanti na plny tivazek a asi tfi sta na ava-
zek caste¢ny. Celkovée dostava katolicka cirkev na kaplanskou sluzbu zhruba tii miliony EUR.

Dohody o spoluprici také uznavaji, Ze Spané€lsky muslimsky, Zidovsky a evangelicky vojen-
sky personal vykonavajici sluzbu v ozbrojenych silach a dale chovanci ve véznicich, nemocni-
cich, socidlnich sluzbich nebo jinych analogickych zafizenich vefejného sektoru maji narok
na to, aby se jim dostavalo duchovniho vedeni ze strany duchovnich jmenovanych pfislusny-
mi cirkvemi nebo spolecenstvimi. AvSak az doposud byla kaplanska sluzba zfizena pouze
ve véznicich, a to kralovskym dekretem (RD 710/2006). A ¢lanek v této normé, ktery se tyka
financovani Zidovskych, muslimskych a evangelickych kaplant ve véznicich, se odvolava
na dohodu o spolupraci z roku 1992. OvSem jelikoZ dohoda o spoluprici s Zidy a protestanty
uvadyi, Ze ,vydaje odvozené od poskytoviani duchovniho vedeni pokryvaji prislusna spolecen-
stvi,“ nema stit moznost je hradit. Dohoda o spolupraci s muslimy vSak uvadi, Ze tyto naklady
,se pokryvaji zpisobem dohodnutym predstaviteli Islimské komise Spanélska s vedenim
stiedisek”. V této souvislosti podepsali muslimové odpovidajici dohodu se stitem a v soucas-
né dobé pracuje ve Spanélskych véznicich 12 imam. A pfestoZe existuji pastorové nebo rabi-
ni, ktefi pomahaji véficim svého naboZenstvi ve véznicich, nejsou prozatim placeni stitem.

4) Ucitelé ndboZenstvi ve verejnych Skoldch

V nasem systému mame ve verejnych Skolich vyuku ndbozZenstvi. Dohody o spolupraci
(s katolickou cirkvi a tfemi dal$imi - muslimy, protestanty a Zidy) uznavaji, Ze katoli¢ti, muslim-
§ti, protestantsti a Zidovsti Zaci, jejich rodice a subjekty fidici danou $kolu maji pravo na zakladé
své Zadosti obdrzet niboZenskou vyuku dle svého pfislusného vyznani (od ucitelti jmenova-
nych naboZenskymi organy, které také rozhoduji o obsahu a u¢ebnicich), a to na predskolnim,
prvnim i druhém stupni vefejnych skol, jakoZ i na soukromych skolach pobirajicich statni pfi-
spévek, kde ale existuje urcity rozdil: katolické naboZenstvi je nabizeno v kazdém pfipadé€, za-
timco dal$i 3 ndbozenstvi jsou v dotovanych soukromych Skolach nabizena ,za podminky, Ze
nejsou v rozporu s ideologickou povahou predmétné soukromé skoly.

Rodice tedy mohou pro své déti volit vyuku ndboZenstvi jednoho ze ¢tyf téchto vyznini
v dogmatické poloze, nikoli vyuku historie nabozZenského uceni konkrétniho nabozZenstvi.
NaboZenska vyuka neni samoziejmé povinnd a rodice i Zici si mohou vybirat mezi timto, ¢i
alternativnim prfedmétem (druhou z volitelnych moZnosti je pfedmét Historie niboZenstvi).
Uditelé€ jsou jmenovani niboZenskymi organy, placeni jsou vSak statem: katoli¢ti ucitelé v kaz-
dém pfipadé, ti ostatni pouze tehdy, jestlize daji dohromady skupinu deseti a vice studentt.
Zidé se rozhodli, Ze toto pravo uplatiiovat nebudou.

Pokud se tedy tyka vefejnych $kol, mame v soucasné dobé asi 14500 katolickych uditelt,
180 protestantskych uciteltl a 45 uditelu islamu. Jak jsem fekl pfed okamzikem, Zidé si nepie-
ji vyucovat ndbozenstvi ve vefejnych Skoldach, maji toto pravo, le¢ nepfeji si ho vyuZivat.

5) Statem dotované soukromé skoly (Concertados)

V naSem Skolském systému mame tfi druhy Skol: vefejné, soukromé a stitem dotované
soukromé Skoly. Ucitelé posledné zminovanych jsou placeni staitem. Pfevazna vétSina stitem
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dotovanych soukromych Skol patii katolické cirkvi (existuji 3 soukromé Skoly vlastnéné pro-
testanty, 3 vlastnéné Zidy a ani jedna vlastnéna muslimy, pfi¢emz jednim z divodi mtZe byt
i to, Ze studenti mohou ve verejnych Skolich chodit na vyuku o isldmu, kterou vede ucitel
jmenovany islimskymi spolecenstvimi, a to za podpory Islimské komise Spanélska).

V ramci této koncepce dostava katolicka cirkev na své katolické 8koly kazdoro¢né zhruba
3 800 miliont EUR.

6) Historické, umélecké a kulturni dédictvi
Katolicka cirkev vlastni 103 katedrily, 280 muzei a velké dédictvikulturniho vyznamu. Cirkev
dostava priblizn€ 300 miliontt EUR ro¢né€ od Ministerstva kultury na idrzbu téchto staveb.

Fundacion Pluralismo y Convivencia

Zavérem lze fici, Ze jsme vytvofili instituci, jejimZ prostfednictvim usilujeme nejen o pro-
sazovani nibozenské svobody, ale v dusledku rovnéz o podporu integrace.

V prosinci 2004 byla zaloZena nadace ,Fundacién Pluralismo y Convivencia“. Je to vladni
organizace, zfizena podle dohody Rady ministrii ze dne 15. prosince 2004, na navrh Minister-
stva spravedlnosti'’. Reagovala na poptavku po myslence podpory a realizace principu rov-
nosti. JelikoZ katolicka cirkev na zakladé Dohody o spoluprici v ekonomickych vécech z roku
1979 dostava penize primo ze statniho rozpoctu prostfednictvim vyse objasnéného systému
financovani (aktudlné dan z pfijm1), rozhodla se vlada zfidit nadaci, aby tim ostatni 3 deno-
minace, jez jsou hluboce zakofenény a maji uzavienu dohodu o spoluprici, ziskaly rovnéz
moznost dostiavat urcité prostiedky z rozpoctu, oviem za podminky, Ze tyto penize (v poci-
te¢nim objemu 3 miliond EUR, ktery aktudlné vzrostl na pét miliont EUR) maji byt rezervo-
vany nikoli na naboZenské ucely (jako tfeba na vyplatu imamtim, rabiniim nebo pastoriim
na plnéni jejich naboZenského poslani), nybrz na vzdélavaci, kulturni a integracni projekty.

Tti hlavni cile nadace jsou tyto:

* Prosazovat niboZenskou svobodu cestou podpory kulturnich, vzdélavacich a integrac-
nich projektd prisluSnych naboZenskych (nekatolickych) denominaci, jeZ maji se Spa-
nélskou vladou uzavienu dohodu o spolupraci. Mame kupfikladu 455 islamskych spole-
Censtvi, kterd nalezi pod CIE. Kazdym rokem mohou pfedloZit projekt na popsany ucel
(vyuka SpanélStiny nebo pomoc lidem, ktefi maji problém se zaméstnanim apod.).

* Pusobit jako forum pro reflexi a debatu o svobodé€ naboZenstvi a o dopadu nabozZenstvi
na vytvafreni vhodného ramce ,spolec¢ného souziti®.

* Prosazovat normalizaci fenoménu nabozenstvi v rimci celé spolecnosti.

Nadace Pluralismo y Convivencia se pfi plnéni téchto cilti zaméfuje pfedevsim na tfi oblasti:

* Na mens$inovd naboZenstvi: podporovanim jejich reprezentativnich organt a ¢innosti,
stejné jako jejich mistnich spolecenstvi, i grass-root organizaci. (Jednim z projektti pred-
loZenych Islimskou komisi Spanélska byla kniha nazvana ,Objevovini islimu*, podle niZ
maji vyucovat islamsti ucitelé ve verejnych Skoliach.)

* Na mainstreamovou spolecnost: jakoZto hnaci sila v pozadi vefejného minéni a se sou-
sttedénim na socialni soudrZnost.

* Na vefejnou spravu jakoZzto tvlirce politiky, rucitel prav a manaZer diverzity a plurality
v celonarodnim méfitku.

Na zavér si postesknu, Zze mam vzdy problém s prekladinim ndzvu nadace. Prvni slo-
vo ,Pluralismo* je snadné - pluralita. PotiZ nastavd, kdyz hledam pfeklad slova ,Convi-
vencia“. Pokud bych pouzil bézny francouzsky vyraz, znél by ,souziti“ - ,cohabitation®.
JestliZe bych se mél jednoduSe vyjadfit anglicky, fekl bych ,koexistence® - ,coexisten-
ce“..Neuspokojuje mé vSak ani jedno z nich. Sloveso ,Convivir® neznamena uplné pres-
né ani ,souzit“ ani ,koexistovat“. Je to ,vivir a pfedpona ,con®, tedy ,Zit s“... pospolu,
pohromadé, sdilejic...

1 www.pluralismoyconvivencia.es
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Takovy je duch naSeho statu v tomto ohledu: stéZejni véci je to, Ze jsme vSichni obcany.
A jakoZto ob¢ané mame pravo zvolit si, jestli pfijmeme presvédceni nékterého nibozenského
vyznani, nebo nikoli. DiileZitd véc na tom vSem je, Ze Zijeme pospolu - v oné ,convivencii -
a Ze mame svaté pravo vybrat si mezi v€rit a nevérit. Vysledkem pak je to, zda vyznavame
jedno nibozenstvi nebo druhé, ¢i zda jsme bezvérci, je druhotnou véci.
Dékuji vam velice, thank you very much, salam malecom, Salom - a predev§im hodné
a ptrevelice ,convivencia“!
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Spanish Model of Church Funding

Juan Ferreiro Galguera

I'm going to try to explain the Spanish model of State funding of churches. If we talk
about state funding of churches, we are talking about a plain example, a plain expression of
relations between State and churches. So, I'm going to start speaking briefly about the prin-
ciples of our Constitutions regarding relations between church and state. It is all in article 16
of our Constitution, and Article 16 has three parts.

The first paragraph, is referred to individuals and groups. Like almost all Constitutions
of civilized countries, article 16 of Spanish Constitution of 1978 enshrines religious free-
dom of individuals and communities. Those are the real holders of religious freedom; the
State is not.

“The freedom of ideology, religion and worship of individuals and communities will be
guaranteed. The only limils to its manifestations are those necessary for the maintenance of
public order which is protected by the law”.

As we can see that statement proclaims that the only limit to religious freedoms are those
necessary to maintain the public order. It doesn’t say what public order is, but the law imple-
menting this right Law 7/1980 of 5th July of Religious Freedom!', refers to this concept.
When talking about limits, Religious Freedom Act of 1980 pointed out two kinds:

* Fundamental rights of others (for example, physic integrity, human dignity...)

* “Public order.” And the Law draws this concept “public order” as a kind of triangle with
three sides: public health, public moral and public security. So, you can express your
religion within those three lines: public health, public order, and public security.

Law 7/1980 of 5th July of Religious Freedom also underlines that religious freedom is not
only the right to believe but also the right not to hold any religious creed. Both rights are
protected in the same way.

The second paragraph of article 16 bans forced declarations of personal beliefs. It
stands:

“No one can be forced to declare his/ her ideology, religion or beliefs”.

This article doesn’t say that State cannot ask about religious beliefs. It says that neither
public powers nor anybody can cannot force to answer, cannot. And obliging to answer is
not only a quastion of forcing physically, for example pulling a gun on someone and asking
“are you Muslim, atheistic or so? You are forcing someone to answer when the consequenc-
es of not answering are harmful for the one who keeps silince. For example, when getting
the identity card DNI, ours laws permit any person to take a picture with a headscarf as
long as the police can see her face and so can identify the person. But sometimes police ask
a further question: “okay, in order to accept this picture I must ask you if you are Muslim”.
In that case, if the person refuses to answer it will be punished because she could not get
her identity card.

The third paragraph of article 16 is about relations between State and churches. This
third paragraph shows the state character, its personality before religions. It establishes
that relationship between churches and public powers (in the three spheres: municipali-
ties, autonomous regions, central government) should also be developed within the frame-
work of two coordinates, represented by two principles, which have a natural tendency to
contradict themselves, but, due to the constitutional imperative, are forced into cohabita-
tion: the principle of Secularism or Non-denominationalism of the State and the principle
of cooperation.

! BOE number 177, 24th July.
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Principle of non-confessional State is contained in the first sentence of this third paragraph:

“No religion shall have a State character.”

The formula established in the Constitutional draft was more convincing: “The State is
non-confessional”. However, that expression did not prosper. Perhaps because it was too
reminiscent of what had been coined in the Second Republic’s Constitution of 1932, affirm-
ing in article 3: “The State has no official religion™?.

Some people calified the formula adopted in the Constitution of 1978 as a shy or timid
declaration of non-denominationalism or secularism. For two reasons. Firstly, because the
aforementioned declaration is not included in the Preliminary Title, where it would serve
a better function as it is the part of the Magna Carta where, in principle, the ontological
facets of a State have to be expressed. Secondly, because the sentence avoids any specific
reference to the State. As such, the word “State”, whose way of being in the face of the reli-
gious is being described, not only does not stand in the corresponding place relative to the
subject - as it should presumably do so -, but it disappears from the sentence.

Perhaps that shyness is only the result of the Constituent Power’s attempt to find a middle
ground between the opinions of those who struggled to maintain, in an underhand manner,
the denominational character of the State and those who fighting for a strict secularism want-
ed all mention to the Catholic Church to disappear from the Constitutional text.

Taking into account that some principles are difficult to reconcile (it is known that the
absolute triumph of freedom can distort equality), the Constituent had perhaps decided to
adapt the essence of secularism to the demands of cooperation, in order to avoid traumatic
breaks and preserve social peace (the memory of the end of the unfortunate Spanish Second
Republic seemed to recommend it).

However, cooperation, which at that point played the role of toning down secularism,
would reveal itself in the future with what was then an unexpected virtuality: the policies
developed by cooperation in religious affairs have turned out to be an effective instrument
to contribute to securing the integration of immigrants in Spanish society. Evidently, when
the Constitution was approved, nobody had envisaged the avalanche of immigration which
was about to flow into our country, mainly after 2000.

Nonetheless, in spite of its shyness or temperance, the constitutional expression (“No re-
ligion shall have a State character”) perfectly reflects the secularism or non-confessionalism
of the State. A concept sustained by two pillars:

 Separation between State and Church

e Neutrality of public powers in religious affairs.

Separation

The basic idea encapsulated in this principle is that the religious denominations forming
part of society and public powers (in its three-dimensional state: central, autonomous and
municipal) are independent and autonomous entities.

A first consequence derives from this: the principle of no interference in both directions.
That is, of the State in the realm of faith and of religious denominations in the realm of the
State.

In relation to the first aspect, the Constitution prohibits State intervention in the realm of
religious faith. In other words, public powers cannot interfere in the internal orbit of Church-
es, who organise themselves freely. As the Constitutional Court has reiterated, public powers
must avoid in their actions any type of confusion between state and religious functions. This
distortion would come about, for example, if the State intervened in the internal organisation
of the Catholic Church or of Islam or even Spanish Protestantism.

However, it is certainly true, that public powers, in virtue of the principle of cooperation
(as we will explain further on), will be able to advise denominations at their request and

2 FERREIRO GALGUERA, J.: Relaciones Iglesia-Estado en la II Repuiblica Espaiiola Ed. Atelier, Barcelona 2005, pags 62y ss.
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regarding issues they deem convenient. However, it would be necessary to avoid, at any rate,
the temptation of falling into paternalist attitudes, least of, interventionist attitudes. That
does not imply that the State diminishes in its function to watch over current legislation. In
this way, if the Federation of a denomination undertakes a summons of an ordinary assembly
or the drawing up of statutes and one of those acts is undertaken in clear violation of the cur-
rent legislation, the State, be it through Executive Powers or as a last resort, through the tri-
bunals, must invigilate the performance of the legal order.

The inverse consequence of the principle of no intervention is that denominations (or their
representatives, worship ministers...) cannot interfere in the realm of the State in virtue of its
denominational character. It is true that a worship minister has the same rights as any other
citizen to participate in public affairs, however, that participation may never take place in the
person’s capacity as a worship minister, only as an ordinary citizen. In the same way as an
imam, a priest or a rabbi may become a civil servant, like any citizen, if they pass the relevant
public examinations, inspired by the constitutional principles of equality, merit and capacity..

Our colleague from Denmark was saying how the Parliament makes law for the Lutheran
Church. We see, in Great Britain, there are in the House of Lords twenty-seven bishops. In our
country, seats are no longer reserved in Parliament for the high representatives of any reli-
gion, which had been the case during Franco’s regime regarding bishops. This would other-
wise go against the separation of the Church and the State and would therefore destroy the
principle of non-confessionalism and secularism.

Neutrality

The other leg of this non-confessional principle, besides Separation is Neutrality. What does
it mean? Our Constitutional Court has said it very clearly: “State is not competent in religious
affairs.” Believing or not is an item of individuals and communities. Those are the holders of
this right, those are the ones who can assess or evaluate if religion is legitimate or not>.

For this reason, the term “sect”, with its negative connotations, is not a legal term but
rather, a sociological one. The State cannot differentiate between the religious heterodoxy
and orthodoxy of a specific group. Religious communities are, for the authorities, those
which consider themselves as such and who register themselves within the Ministry of Jus-
tice’s Register of Religious Entities (referred to hereafter as the RER, its abbreviated form in
Spanish), once verified by means of stating and not of rating, that they adhere to the formal
requisites imposed by the current legislation®. Of course, State can control whether a group
keeps in the limit of the law, If a group breeches a law, breeches the public order or the hu-
man rights of others. Officials in the RER examine if they applying groups have a name, dif-
ferent enough from the ones already registered, address of their seat, Bylaws, legal represen-
tatives, if they have a religious purposes etc. State can not asses those religious purposes, just
controlling if they fulfill the formal requirements established in the law. As long as it can not
be proved that they are illegal, RER have to admit them. Scientology was admitted last year -
RER had already rejected them three times but the National Court (Audiencia Nacional) stat-
ed that they should be included in the Register of legal entities in the Ministry of Justice.

As article 22.2 of our Constitution proclaims, those associations (of any nature, including
religious ones) pursuing results or using means typified as criminal will be deemed illegal,
and will therefore, not only be prevented from registering, but may also be prosecuted. As the

3 “The articulation of a Register (...) does not habilitate the State to undertake an activity of control to determine the legitimacy
of religious beliefs (...) but only to verify, deriving to that end a mere act of stating and not rating, that the applicant group is not
one of those entities excluded by article 3.2 of the LOLR, and that the activities and behaviours developed for its practice do not
threaten the rights of others in the exercise of their fundamental freedoms and rights, nor do they threaten the security, health
and morality of the public, as elements that enshrine the public order protected by the law in a democratic society, which are
referred to in article 16.1 CE” (STC 46/2001 FJ 89).

4 Royal Decree 142/1981, 9th January, on the organisation and function of the Register of Religious Entibies [Registro de Ent

dades Religiosas, RER] (BOE number 27, 31st January).
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Constitutional Court puts it: “only when the existence of a certain danger against the public
security, health and morality as they should be recognised in a democratic society has been ac-
credited before the court, it is pertinent to invoke public order as a boundary to the exercise of
the right to religious freedom and freedom of worship” (FJ11).

So, in the case that the RER, in the absence of evidence, detects indications suggesting
the applicant group is undertaking activities against public order, it would be legitimate
for the person in charge of the Register to suspend the processing of that application and
return the file to the Public Prosecutor in order to initiate the pertinent procedures®.

We have quite a lot religious entities registerd. 12187 of them belong to Catholic
Church and 2369 non-Catholic. As we have already said, the Register is like a box of those
groups that consider themselves as religions. The only real civil effect they have as the get
registerd is a legal personality as religious entities and so the possibility of organizing
themselves in an autonomous way (they don’t have to organize in a democratic way as
civil associations must).

Neutrality has certain consequences for the State. Firstly, the authorities as such may
not profess any faith (it would otherwise be a denominational State). Secondly, the State
may not proclaim itself as atheist (this would be the case of a religion persecutory State).
Lastly, the State would neither be able to maintain a secularized (“laicista”) attitude. In
this sense, it would be convenient not to mix up, which is regrettably often the case, the
terms Secularization (laico) and Secularism (laicista). A secularized State (laicista) is
a State prejudiced against religion or religious groups. Those prejudices may manifest
themselves in its administrative performance, as much as in its legislative and judicial
work. Here are two examples:

A secularized attitude (Secularization or Secularism are obviously attitudes of the State
not of society) would be to treat religious groups worse than groups of other nature
(sport, cultural or culinary). The principle of equality obviously allows the authority to
establish differences between people or groups of people. However, these differences
should be proportional to the sought-out end and reasonable. On the contrary, if these
differences are not reasonable or they are based on reasons related to birth, gender, race
or religion, we would be looking at discriminatory differences.

Another example of a secularized attitude could be the confinement of religious man-
ifestations to the private sphere, understood as the intimacy of the home.

From the constitutional point of view, when one says that religion has to be kept away
from the public sphere, we mean as such the authorities, not the streets. That is, public
civil servants, as representatives of the Administration, may not defend or back a specific
religion against others, nor atheism against a religious approach. Notwithstanding, reli-
gious groups, like any other group, can obviously express themselves in the public sphere,
that is, in the street, as long as they observe the rules applying to the right of demonstra-
tion and the appropriate laws.

To relegate religious expressions to the private realm, such as the home, would be
a secularized (laicista) attitude, because it would veto the fundamental right of demon-
stration. And our state is not secularized, it is secular, that is, neutral in the face of the
religious dilemma.

In summary, the main consequence of neutrality is that the State can’t assume reli-
gious values (as such) as parameters to measure the legitimacy or illegitimacy of its per-
formance. Undoubtedly, it can share values with religions (human dignity, solidarity).
However, the State adopts these values as political and social values, not because of their
religious label.

> The Basic Law 1/2002 regulating the Right to Association fixes this for associations (articles 30. 3 and 4). Vid. PELAYO, D.:
Las comunidades ideologicas y religiosas, la personalidad juridica y la actividad registral Madrid 2007 p. 313.
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Principle of Cooperetion

Besides non confessional State (separated an neutral) the other coordinate is Coopera-
tion. This principle is implicitly reflected in article 9.2 of the Spanish Constitution® and in
a more convincing way in the second sentence of article 16.3. That’s all right, after that defini-
tion that someones consider shy (no religion will have state character) our constitution gives
two orders to the public powers. Very clear orders.

 Taking into account religious beliefs of the Spanish society.

e Maintaining relations of cooperation with Catholic Church and other religious groups.

From this double mandate, it is possible to extract certain consequences.

a) Cooperation refers to religious faiths, this is the “faith option”. Although the State can
obviously cooperate with non-religious ideological groups, article 16.2 refers to the
cooperation of the authorities with the Catholic Church, whose religious character is
reflected in the Magna Carta, and with other religious denominations.

b) Relations of cooperation imply the existence of two different subjects: the authori-
ties (in all its contexts) and the religious group. Two entities which are independent
and autonomous, as we have already stated. In other words, cooperation further
strengthens the principle of separation.

©) The order of the Constituent Power to cooperate implies a positive valorisation of
the religious phenomenon. If the Constitution orders the authorities to cooperate
with denominations, that means they are at least valued as something potentially
positive, otherwise and out of pure coherence, they would spare themselves that
imperative order to cooperate.

d) In line with the principle of freedom, cooperation should only take place at the re-
quest of the denomination, because some denominations, by virtue of their autono-
my, may want to hold back from seeking institutional help.

The direct mention of the Catholic Church has not been a peaceful issue. For some, it
signalled a type of underhand denomination. For others, a mere recognition of the histori-
cally well-established following the Catholic Church enjoyed in Spain. In the Constituents
Assembly those who had declared to be against such a mention argued it was contradictory
with the proclaimed non-denominationalism stated in the previous sentence. However, at
the end it prevailed. Some of its supporters argued that even though the mention to the
Catholic Church in the Magna Carta was legally a questionable issue, it was reasonable from
a political point of view, because the intention at that moment in time (the period of Spanish
political transition) was the to go from a denominational State (the previous Regime) to
a non-denominational or secular State without abruptness and in a non-traumatic manner.

In that sense, the attitude of the Communist Party’s representative, Santiago Carrillo, in
the Constituents Assembly seems eloquent. He had fought for the specific mention of the
Catholic Church, even if it were only to avoid that those who after the Second Republic had
sided with “The Crusades”, aligned themselves now with the reactionary forces which op-
posed democracy at the time’.

If the Magna Carta had presented the obligation for cooperation in terms of future ac-
tion (“the authorities will take into account ....”), but it doesn’t say how to cooperate. And
doesn’t say if the cooperation includes funding of the religious groups. All this have been
explained by the laws that have implemented this principle, and we can advance that the
legislator opted for the establishment of a specific means of cooperation: Cooperaton
Agreements.

Five days after the Constitution entered into force, in January 3th of 1979, the Holy See
signed 4 Cooperation Agreements with the Spanish state (concerning legal affairs, educational

¢ «Itis the responsibility of the authorities to promote the conditions for the freedom and equality of individuals and the groups
they conform to be real and effective; to remove the obstacles which impede and complicate their plenitude; and facilitate the
participation of all citizens in the political, economic, cultural and social life ».

7 Diary of the Members of Parliament’s Congress Sessions. Year 1978, N° 106. Plenary Session. p. 3994.
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and cultural affairs, economic affairs, chaplaincy to the Armed Forces and the ilitary service of

clergymen and members of religious orders). Of course, they hadn’t been prepared in five days.

Negotiations were held in parallel with Constitution. One of these four cooperation agree-

ments is referred to economic affairs. As it was said yesterday, those cooperation agreements

are international treaties, so they have higher status than an ordinary law, they cannot be
changed by an ordinary law.

One year later, (1980). Religious Freedom Act was enacted. It states definitely that coop-
eration is going to be implemented by cooperation agreements- Article 7.1 assures that the
State may be able to establish a concrete mechanism for cooperation (Agreements or Pacts)
“with the Churches, Denominations and Religious Communities registered in the Register
which by the very nature of their contexts and number of followers have reached a deeply
rooted character (notorio arraigo) in Spain”.

So, the three requirements to sign a Cooperation Agreement with the State are

1. To be registered in the RER located in the Ministry of Justice (Department for Reli-
gious Affairs).The Royal Decree 142/1981 indicates that four kinds of religious groups are
susceptible of being registered:

e “Churches, denominations and religious communities”,

* the Federations that they form,

« the “orders, congregations and religious institutes”, which will logically belong to one

of the denominations (evidently, they had the Catholic Church in mind) and

* the religious associations which have been constituted as such according to the code of

the denomination they belong to. For these, in order to authorise their religious ends,
in conjunction with their declaration, they are obliged to attach a certificate from the
Superior Organ of their church in Spain in order for it to act as a guarantor®.

2. To have obtained the recognition of deeply rooted (notorio arraigo) in Spain

This was a new legal concept. The law only offers two terminological supports to deter-
mine a well-established following: the context (of the denomination) and the number of
believers.

The Administration was therefore able to develop the concept of “deeply rooted” by
means of a regulatory norm in order to objectify it and cut down the temptations of discre-
tionality. However, it failed to do so°. It only proposed that, given the ambiguity of the term,
its reach would have to measured on a case to case basis. Nevertheless, it did pinpoint inter-
pretative and orientative criteria (without the pretension of exhaustiveness) related to the
legal terms “context” and “number of believers”.!

In this way, the concept of “context” not only referred to the followers of the denomina-
tion being sufficiently and significantly extended throughout all or part of the Spanish terri-
tory, but also to aspects such as the historical following of that denomination in our country,
the importance of their social, charitable and cultural activities, the number of places of wor-
ship, or the number of ministers of worship in proportion to its members.

Even though there is no specific legal prescription as such, the administrative organ which ‘de
facto’ grants the status of a well-established following is the Advice Commission for Religious
Freedom (Comision Asesora de Libertad Religiosa, to be referred to as the CALR from here on),
a consultative body appointed by the Ministry of Justice, whose task and mission, according to
the LOLR, are to undertake studies, reports and proposals of all those issues applicable to the
ml Decree 589/1984 of 8™ February (BOE no. 85, 28" March) it is also possible to register foundations

belonging to the Catholic Church. (For the time being, a Royal Decree allowing the registration of foundations belonging to
other denominations with Agreements of Cooperation, has not been developed, which would be recommendable in order to
reinforce equality).

? The convenience of defining those requisites of objectivity in an administrative regulation was discussed at the Advice Commis-
sion, which took place on the 23" June 1982, and it was rejected. On the one hand, some believed that this function had to be
carried out through a law. On the other hand, some thought that with the approval of such a regulation the Administration, and
specifically the Advice Commission of Religious Freedom, would lose the margin of discretionary powers it enjoyed.

1 FERNANDEZ-CORONADO, A.: Estado y confesiones religiosas: un nuevo modelo de relacion (los pactos con las confesiones:
leyes 24, 25 y 26 de 1992) Civitas. Madrid 1995, pages 45-47.
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Basic Law, and particularly, with perceptive character, in the preparation and reporting of those
Resolutions or Agreements of Cooperation’.

Framed within the Ministry of Justice, the CALR is composed in equal numbers and with
a stable character by representatives of the State’s Administration, churches, denominations,
religious communities or federations, within which will certainly be those with a well-estab-
lished following in Spain, and by people recognised as competent in the field whose advice
is considered to be of interest and relevance to the material related to the present law!2

3. Cooperation Agreements must be approved by the Parliament

Twelve yeas after the Law took into force, the State signed Cooperation Agreements with
three entities which represent the respective denominations and are today the three inter-
locutors of the State. On the part of Islam: the Islamic Commission of Spain (Comision Is-
lamica de Espafa -CIE-) is integrated by two federations: the Union of Islamic Communities
in Spain (Union de Comunidades Islimicas de Espafia -UCIDE-) and the Spanish Federation of
Religious Islamic Entities (Federacion Espafiola de Entidades Religiosas Islamicas -FEERI-).

On the part of the Evangelists, the representative body of Spanish Protestantism is the
Federation of Evangelical Religious Entities of Spain (Federacion de Entidades Religiosas
Evangélicas de Espaia -FEREDE-).

Thirdly, the Federation of Jewish Communities in Spain (Federacion de Comunidades
Judias de Espaia -FCJE-), which represents Spanish Jews.

Finally, the Spanish Parliament, approved these 3 Agreements in the Laws 24, 25 and 26 of
10™ November 1992, dealing with issues such as the legal protection of places of worship,
the statute of ministers of worship, their inclusion in the General Regime of Social Security,
the civil effects of marriages celebrated according to Jewish, Evangelical and Muslim rites,
religious chaplaincy in centres or public establishments, religious education in teaching cen-
tres and, also tax benefits applied to specific goods and activities belonging to the FEREDE,
the CIE or the FCJE as signatories of the Agreement.

In conclusion, these 4 cooperation agreements, and the laws, royal decrees and acts that
have implemented them form a quite a complex system. The core is that State funds those
four religions that have signed a Cooperation Agreement with the State (Catholic Church
-1979-, and Islam, Protestantism and Judaism - 1992-).In the following lines we will analyze
7 ways through which those denominations receive economic support from State.

First, regarding to funding related to taxes we may difference between direct and indirect
funding. Direct funding (economic support which comes from one specific source: income
tax) so far is only prescribed for Catholic Church. However, indirect funding (mainly through
tax benefits) are available for these four denominations, because it is prescribed not only in
the Cooperation Agreement with the Holy See but also in the other three (those of 1992).

1) Direct Funding (from income tax)

Funding from the income tax is only considered in the Cooperation Agreement with the
Catholic Church. Cooperation Agreements of 1992 don’t even mention the issue. As some
representatives of those denominations at that time have declared , they asked the Spanish
Administration for this right at that time when negotiations were taking place. But the State
responded that direct benefit that was prescribed for Catholic Church was a provisional fi-
nancial tool that was going to be eliminated in some time. But, as time passed by the realized
that it was not that provisional Actually It has become to be definitive.

How does it works this direct financial tool? Every year, when tax payers prepare their
income tax they have the right to take a decision about the 0,7 of their “cuota liquida”

1 Art. 8.2 LOLR.

12 In the heart of the CALR there is a Permanent Commission which will also have a balanced composition.

5 Laws 24, 25 and 26 of 10th November 1992 approving Cooperation Agreements subscribed between the State and the Fede-
racion de Entidades Religiosas Evangélicas de Espafia (FEREDE), the Federacion de Comunidades Israelitas de Espafia (FCIE)
and the Comision Islimica de Espana (CIE) (BOE no. 272, 12" November).
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(the amount of their income they have to pay to the Stat): the can opt for sending it to Catho-
lic Church or to other social services, through NGOs; we have to take into account that one
of the NGOs that receive that receive that money is Charitas, an NGO belonging to Catholic
Church through which this institution develops the main part of their social service. So, the
option for the taxpayer are, so far, the followings:

* putting in the their annual income tax a cross for Catholic Church,

e putting a cross in both (for Catholic Church and for Social Services), in this case tax-
payer is deciding (because the law entitles them to do so) about the 1,4% of their
scuota liquida“,

* not opting, leaving the space emty. In this case, the 0,7 % of those tax-payers whoe have
not declared their preference goes for the State (a difference with the Italian system
where this money is distributed among the different recipients in proportions to the
choice made by the citizens who havae expressed their option).

Last year, the amount of money Catholic Church received by this source (direct financing

through income tax) was 241 million euros. The money goes to the Episcopal Conference
Mainly, 80% of this money is assigned to pay the salaries of clergy.

2) Indidrect funding (tax benefits)

The second way of public funding of denominations is tax benefits. These financial
tools are the same for Catholics and for the other three confessions with Cooperation
Agreement.

Anyhow, these tax benefits have been implemented, and completed, by a law, the Sponsorship
Act of 2002. So, according to this law, those four religions have several tax benefits. For example:

* Members communities of the Islamic Commission of Spain, of the Federation of Jews
communities of Spain, and of the Federation of Evangelical Religious Entities may freely
seek assistance from their members, organize fund-raising collections and receive dona-
tions, which they may freely dispose of.

The following activities shall be exempt from any form of taxation:

a) In addition to the above mentioned items, the direct distribution, free of charge, of
internal pastoral publications,instructions and bulletins, to their members by the Chur-
ches belonging to the mentioned Commissions of Federations.

b) Theological teaching in the seminaries belonging to the mentioned Commissions of
Federations, for training religious ministers, religious leaders and imams and exclusive-
ly for the teaching.

Islamic Commission of Spain, Federation of Jews communities of Spain, Federation of
Evangelical Religious Entities and their members shall be exempt from paying the follow-
ing tales:

Property tax and the especial taxes that may be levied on the property they own as
follows:

a) Place of worship and their quarters, mosques, and their adjoining buildings and pre-
mises used for preaching and prayer, providing spiritual guidance, or as the residence
of evangelic ministers and imames.

b) Premises used as offices by communities that are members of the above mentions
Commissions of Federations.

c) Centers used for training religious ministers, rabbinic training activities (solely), and
imams or Islamic religious leaders training centers.

Company Tax provided that the assets thus aquired are earmarked for religious pur-
poses or social activities

Capital transfer tax and stamp duty, provided the respective assets or rights acquired
are earmarked for religious or social activities

¢ Some other local taxes,
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* Deductions from donations made to the churches or the members communities that
belong to the above mentioned Commissions or Federations (not only donations made
by a persona but also by a society). So, if I give a donation to any institution belonging
to the Catholic Church or to any Islamic community that belongs to the Islamic Com-
mission of Spain, I will be deducted 25% of what I have paid in the tax revenue. But, if
it’'s a company that gives a donation to a religious community that belongs to any of
those four religions, he will be reimbursed 35% out of the Company Tax.

3) Chaplaincy

Religious Freedom Act, after recognizing several manifestations of religious freedom of
individuals and communities, states s in art. 2.3 that to endure true and effective application
of these rights, public authorities shall adopt the necessary measures to facilitate assistance
at religious services in public, military, hospitals, community and penitentiary establish-
ments and any other under its aegis,

Norms of different kind related to the Army, to prisons and to hospital, as well as the
above mentioned Cooperation Agreement also recognize the right to have religious assist-
ance of militaries, prisoners or inmates in hospitals. So, as in any other country, we have
chaplains in prisons, in the army and in hospitals. But the thing is that because a quite com-
plex system (it may change in the new religious freedom and conscience act we are prepar-
ing), the State only pays catholic chaplains (in the Army, in Prisons and in hospitals) and im-
ams chaplains in prisons.

Catholic Church chaplains are paid by the State. There are about one hundred chaplains
in prison. Regarding to hospitals, there are more or less five hundred full-time catholic chap-
lains in hospitals, and also about three hundred part-time hospital; In general, Catholic church
receives more or less three million Euros for chaplaincy.

Cooperation Agreements also recognize that Spanish Muslim, Jewish, and Evangelical mili-
tary personnel serving in the Armed Forces, as well as inmates of prisons, hospitals, social
services or other analogue public sector establishments shall be entitled to receive spiritual
guidance at the hands of religious ministers appointed by the respective churches or commu-
nities. But, so far only chaplaincy in prisons have been implemented by a royal decree (RD
710/2006). And the article of this norm relating to funding of Jews, Muslim and Evangelic
chaplains in prisons remits to the Cooperation Agreement of 1992. But as Cooperation Agree-
ment with Jews and Protestant says that “expenses deriving from the dispensation of spiritual
guidance shall be covered by the respective communities”, State can not pay them. However,
in the Cooperation Agreement with Muslims it says that those expenses “shall be covered in
the manner agreed upon by the representatives of the Islamic Commission of Spain with the
management of the centers”. In this regard, Muslims signed the correspondent agreement
with the State and now there are 12 imams in Spanish jails. And, even if there are pastors and
rabbis that assist inmates of their religion in prisons, so far they are not paid by the State.

4) Religious Teacher in Public Schools

In our system we have religious teaching in public schools. Cooperation’s Agreements
(with Catholic Churches and the other 3 -Muslims, Protestants and Jews). Recognize that
catholic, Muslim, Protestant and Jews pupils, their parents and school governing entities
shall be entitled, at their request, to receive religious education of their respective denomi-
nations (by teachers appointed by the religious authorities which also decide about con-
tents and textbooks) at preschool, primary and secondary level in public schools and also
in state-subsided private schools, but in these with a difference: catholic religion is offered
in any case and the other 3 religions are offered in private subsided schools “provided this
is not in contradiction with the ideological nature of the private school in question”.
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So parents can choose for their children to have religious teaching of those four religions
in a dogmatic way, not history about religion learning “from” the specific religion. Of course,
religious teaching it is not compulsory, parents and pupils can opt between that class or an
alternative (in secondary one of the alternative options is History of Religions). The teachers
are appointed by the religious authorities, but they are paid by the state: regarding to catholic
teachers in any case, for the rest only if they get a group of ten or more students. Jews have
decided not to exercise this right.

So, regarding to public schools, now we have about 14500 Catholic teachers, 180 Protes-
tant teachers, and 45 teachers of Islam. As I have just said, Jews don’t want to teach religion
in public schools, they have the right, but they don’t want to implement it.

5) State Funded Private Schools (Concertados)

In our educational system, we have three kinds of schools: public , private and private
schools funded by the state. Teachers of the later are paid by the State. Mostly all private
funded schools belong to the Catholic Church (there are 3 private funded schools owned by
protestants, 3 by Jews and non by Muslims, one of the reasons may be that students can re-
ceive lessons about Islam in public schools by teacher appointed by Islamic communities,
with the support of the Islamic Commission of Spain).

For this concept, Catholic Church receives about 3.800 million Euros every year for its
Catholic schools.

6) Historical, artistic and cultural heritage

Catholic Church owns 103 cathedrals, 280 museums and a lot of heritage of cultural im-
portance. They receive more or less 300 millions Euros a year from the Ministry of Culture to
maintain those buildings.

Fundacion Pluralismo y Convivencia

To conclude, we have created an institution through which we try not only to promote
religious freedom but as a consequence to promote integration.

In December 2004, Fundacion Pluralismo y Convivencia was created. It is a governa-
mental organization created through the 15 December 2004 agreement of the Council of
Ministers at the proposal of the Ministry of Justice'. At the begging it responded to the
idea of supporting and implementing the principle of equality. As Catholic Church, accord-
ing to the Cooperation Agreement on Economic Issues of 1979 received money directly
from the national budget through the above explained direct funding system (now, income
tax), the Government decided to create a foundation so that the other 3 denomination
deeply rooted and with Cooperation Agreement could get also some amount of money
from the budget but with a condition this money (which started to be 3 million Euros but
last ascended until five million euros) should be earmarked not for religious purposes (for
example paying imams, rabbis or pastors for ther religious mission) but for educational,
cultural and integration projects.

The 3 main aims of the Foundations are:

* To promote religious freedom by supporting cultural, educational and integration
projects of those religious denominations (non catholic) which have a cooperation
agreement with the Spanish Goverment. For example, we have 455 Islamic communi-
ties that belong to CIE. Every year the can present a project of that kind (teaching Span-
ish or helping people with problem with jobs etc.).

* To act as a forum for reflections and debate on religious freedom and on the latter’s
impact on the creation of a suitable framework for “living together”.

* To promote a normalization of the religious phenomenon throughout society.

1 www.pluralismoyconvivencia.es
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Fundacion Pluralismo y Convivencia mainly achieving these aims focuses on three areas:

* On minority religions: by supporting their representative bodies and activities as well
as their communities churches and grass-roots organizations. (One of the projects, pre-
sented by the Islamic Commission of Spain was a book called “Discovering Islam” to be
taught by Islamic teachers in public schools.)

* On mainstream society: as the driving force behind public opinion and the focus of so-

cial cohesion.

* On public administrations as policy-makers, guarantors of rights and managers of diver-

sity an plurality nationwide.

To end, I always have problems when I try to translate the name of this foundation. The
first word “Pluralismo” is easy: Pluralism. The trouble starts when I try to translate “Conviven-
cia”. If I use the ordinary word in French I would have to say “cohabitation”. If I use the ordi-
nary word in English I would say “coexistence”.. But I don’t feel myself comfortable with any
of the two. “Convivir” is not exactly neither “cohabiter” nor “coexist”. It is “vivir” “con”,  mean
“to live” with”...mixed, together, sharing...

That is the spirit of our State in this regard: the main thing is that we are all citizens. And
as citizens we have the right to choose if believe or not a religious creed. The important
thing is that we live together in “convivencia” and that we have the sacred right to chose
between believing or not. The result: believing one religion or another or not believing is
a secondary item.

Thank you very much, Salam Malekom, Shalom and above all, lots, tots of convivencia.
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Systém financovani cirkvi v Italii

Tiziana Giovanna Costantino

Systém financovini katolické cirkve a jinych naboZenskych vyznani upraveny
od roku 1984 patfi k tém nejvice inovativnim aspektim cirkevni politiky uplatiiované
italskou vladou.

Systém financovani naboZenskych subjektd se v Italii datuje od tzv. Lateranskych
smluv z roku 1929, které upravovaly vztahy s katolickou cirkvi po historickych udalos-
tech v 19. stoleti.

Po ukonceni docasné vlady papeza vyvlastnil italsky stat ¢ast majetku, ktery kdysi
patfil niboZenskych subjektim.

Lateranské smlouvy uzaviené v roce 1929 mezi italskym stitem a Svatym stolcem za-
hrnovaly, kromé jinych dutleZitych ustanoveni zamérfenych na tpravu vztaht mezi sta-
tem a katolickou cirkvi, i tak zvanou finan¢ni imluvu, jejimz cilem bylo napravit ekono-
mické Skody, které utrpé€lo katolické duchovenstvo v disledku konfiskace cirkevniho
majetku.

Tato umluva zavedla tzv. ,cirkevni beneficium®, coZ je souhrn majetku dany duchov-
nim farnosti a biskuptim jako nadani (nadacni jméni). Pfijem z tohoto majetku byl pfi-
jmem jednotlivych pfijemct. Zavedeno bylo také tzv. ,assegno di congrua®, jakysi druh
doplikového platu sklddajiciho se z mési¢niho grantu placeného italskym stitem vy3e
uvedenym prijemcim v pfipadé, Ze pfijem z beneficia byl mensi neZ pfedem stanovena
minimalni ¢astka. Timto zptisobem poskytoval stat finan¢ni podporu duchovnim farnosti
a biskuptim, tedy tém, ktefi poskytovali duchovni péci a vykonavali cirkevni funkci.

Tato finan¢ni podpora byla v diisledku vySe uvedeného historického vyvoje poskyto-
vana pouze katolické cirkvi, a nikoli nekatolickym vyznanim, ktera byla v té dobé& pova-
Zovana za ,povolend vyznani®.

Pfi zrodu Italské republiky stanovila astava z roku 1948 zdsadu statniho sekularismu,
svobodu a rovnost vSech naboZenskych vyznani ze zakona a uznala pravo vSech obc¢ant
jako jednotlivcl i skupin na vyznavini jejich viry. Tim byl zaveden instrument ,dohody*
s cilem regulovat vztahy mezi italskym stitem a nekatolickymi vyznianimi podle vzoru
konkordatu sjednaného s katolickou cirkvi, ktery naSe ustava vyslovné uvadi jako na-
stroj pro regulaci vztahti mezi novym italskym statem a Svatym stolcem.

Pozdéji historické a pravni odivodnéni systému “assegno di congrua” postupné se-
lhavalo a vznikla nutnost racionalizovat a modernizovat systém finan¢nich zisaht ze
strany statu.

Ackoliv sekularni socidlni stat respektuje sekularismus a rovnosti ob¢anu pfed zikonem,
zaroven na finan¢ni roviné financ¢né zasahuje s cilem podpofit niboZenskou svobodu.

Pokud jde o katolickou cirkev, byl systém podpory a financovani duchovnich stitem vy-
razné€ inovovan ve formé Dohody o revizi konkordatu z roku 1929, kterou podepsal italsky
stat se Svatym stolcem v roce 1984. V roce 1985 byl schvilen ziakon o cirkevnich orgianech
a majetku. Z kanonického hlediska je ukol poskytovani finan¢ni podpory duchovnim své-
fen nové osobé, tzv. ,diecéznim institutim pro finan¢ni podporu duchovnich®, které byly
ztizeny v kazdé diecézi s cilem zajistit lep$i spravu majetku pfijimajicich organu. Z hlediska
statu bylo zruSeno “assegno di congrua” a nejrizné€jsi organy spravujici tuto formu podpo-
ry, jakoz i dal$i formy kontroly.

Nova koncepce vztahtl mezi stitem a spole¢nosti v raimci naSeho pravniho a dstavni-
ho systému vedla k uzniani nepochybného kolektivniho zdjmu na zavedeni moderni for-
my financovani cirkvi zaloZené na dobrovolnych prispévcich obc¢anti a zaméfené na pl-
néni ndboZenskych ukoll a zajmu.
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Novy systém se inspiruje t€mito zasadami:

1) plné respektovani volby obc¢ant a uznini hodnoty jejich pfimého a individualné zodpo-
védného prispivani k Zivotu naboZenskych spolecenstvi;

2) planovani systému zprostfedkovaného samofinancovani vyplyvajicich bud z uréeni obca-
nd, nebo z technické podpory ze strany uradi statni spravy;

3) smérovani téchto financnich tokl na podporu duchovenstva a nékterych dalsich ucelt.

Systém financovani duchovenstva samostatné organizuje katolicka cirkev i dalsi nabo-
Zenska vyznani podle zasady nezavislosti naboZenskych sdruZeni a svobody vnitfniho orga-
nizovani. Je vSak tfeba zdlraznit, Ze tento systém financ¢ni podpory je zaloZen na dvou para-
lelnich financ¢nich tocich, jeden je soukromy a druhy vefejny.

Soukromy tok se sklada z dobrovolnych darti vénovanych obcany ve prospéch urcitého
cirkevniho organu. Tyto dary mohou byt odecteny z celkového prijmu v kazdoro¢nim dano-
vém priznani do vyse asi 1.000 EUR.

Tyto dobrovolné prispévky se pouZzivaji riizné€, bud jako finan¢ni podpora pro duchovni,
nebo pro cile vyznavani viry, duchovni péci, evangelizaci nebo cirkevni spravu.

Systém vefejnych financnich toku je sloZitéjsi. Urcuje smérovini 0,8 % z celkového vy-
nosu z dané z pfijmu fyzickych osob ve prospéch téch niaboZenskych vyznani, ktera maji
dohodu s italskym statem. Téchto 0,8 % si mezi sebou pomérné rozdé€luji podle volby vyja-
dfené danovymi poplatniky v jejich kazdoro¢nim danovém pfiznani.

Denominace, které jsou pfijemci tohoto financ¢niho toku, vyuZivaji tyto financni pro-
stfedky pro vyznavani viry v populaci, pro charitativni ucely ve prospéch italského obyva-
telstva nebo v rozvojovych zemich a pro charitativni, humanitarni a kulturni acely.

Pokud jde o nevyjadfenou volbu dafiovych poplatnikd, prislusnych 0,8 % se pferozdélu-
je mezi vySe uvedené cirkevni organy procentem vypocitavanym podle poctu danovych
poplatniku, ktefi svoji volbu vyjadrili.

Stat provadi kontrolu tic¢etnich zavérek cirkevnich organt, aby ovéfil efektivni vyuzivani
téchto finan¢nich prostiedku.

Tento systém finan¢ni podpory se netykd niboZenskych vyznani, kterd nemaji dohodu
se statem, i kdyZ jejich zastoupeni ziskalo pravni status.

Denominace, které kromé pfisné niboZenskych ¢innosti provozuji i jiné neziskové ¢in-
nosti odlisné od nabozenstvi nebo vyznavani viry, podléhaji systému organizaci s nezisko-
vou ¢innosti v socialni oblasti a vyuZivaji velmi pfiznivého dafiového rezimu (napf. tykajici-
ho se dané¢ z pridané hodnoty - DPH).

Italsky pravni systém poskytuje i dalsi fiskdlni vyhody: cirkevni orginy jsou osvobozeny
od obecni dané€ z nemovitosti, pokud je budova vyuZivana vyhradné pro niboZenské ucely,
a muZe uplatnit 50% sniZeni zdkladu dané€ z pfijmu u pravnickych osob.

Systém financni podpory katolické cirkve a dalSich vyznini, kterd maji dohodu se sta-
tem, zdanlivé vice respektuje niboZenskou svobodu a svobodu darcu. Navic danovy poplat-
nik nerozhoduje o ur¢eni jeho dani z pfijmu, ale o rozdéleni ¢isti celkového pfijmu z dani
fyzickych osob.

V tomto velmi citlivém sektoru vztahti mezi stitem a katolickou cirkvi a jinymi vyznani-
mi bylo tedy dosazeno dohody, kterd je v plném souladu se zikladnimi zdsadami naseho
pravniho systému. Tyto zdsady uznavaji autonomii nibozZenskych sdruZeni a jejich svobodu
sdruZovani, neutralitu statu, kde nebude ani stinu pochybnosti, Ze by se pfiklanél bud
na stranu cirkvi, nebo soudt, a ziruku svobody a rovnosti v obcanské spolecnosti, ktera
muZe, nebo nemusi podporovat niboZenské organy a jejich ¢innosti.
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1) Pfima finané¢ni podpora cirkvi.

Podporuje stdt cinnost cirkvi prostiednictvim financnich prispévkii? Je financni pod-
pora cirkvi poskytovdna z jednoho uiadu i z vice riiznych?

Finan¢ni podpora statu cirkvim je zaloZena hlavné na systému sdileni 0,8 % z celkové-
ho vynosu z dani fyzickych osob.

Katolicka cirkev a jiné denominace, které maji dohodu se stiatem, se podileji na téchto
0,8 % spolecné se stitem.

Danovy poplatnik vyjadfuje svoji volbu svym podpisem na svém dafiovém pfiznani
v korespondenci s pfislusnou denominaci. Touto volbou dafiovy poplatnik nerozhoduje
o urceni vybrané dané z jeho pfijmu, ale o uréeni prumérné kvoty, kterd je pro vSechny
obcany stejnd. Stit vypocitava celkovou vysi pfijma z dani. Pak vycleni 0,8% a vypocitda
celkovy pocet podpist danovych poplatnikl a prisluSnd procenta pridélena jednotlivym
nabozZenskym subjektiim. Nakonec rozdé€li 0,8 % mezi nibozZenské subjekty, kterym byla
vyjadiena v podpisech podpora tak, aby vSichni dafiovi poplatnici méli stejnou vahu bez
ohledu na pfijem.

Podil 0,8% od dafiovych poplatnikd, ktefi neurcili své preference, se rozdéluje mezi jed-
notlivé prijemce pomérem, ktery vyjadrili ostatni obcané svou volbou.

Za tento systém odpovida financ¢ni sprava napojend na spravu dani z pfijmu fyzic-
kych osob.

Financ¢ni podpora cirkvim je svéfena i stitu prostiednictvim mistnich organt se zamé-
fenim na podporu budov pro niboZenské uctiviani. Budovani, obnova a tidrzba niaboZen-
skych budov a jejich prisluSenstvi jsou financovany podle regionalnich zakont a s podpo-
rou obci. Priavo ziskat tuto podporu bylo pfiznino i vyznanim, kterd nemaji dohodu se
staitem. Cirkevni budovy a budovy dal$ich vyznani jsou soucasti druhotné urbanizace,
na které mohou obce a mésta poskytnout konkrétni finan¢ni prostfedky.

Jsou financni prispévky iicelové vdazdany? Jaké cirkve jsou stdtem financovdny? Jakym
zpusobem se urcuje vyse stdatniho prispévku urceného jednotlivym cirkvim? Rozlisuji se
vydaje na vlastni ndbozZenskou cinnost cirkvi a na jiné obecné prospésné cinnosti?

Cistka 0,8 % z dani z ptijmu fyzickych osob je urc¢ena u jednotlivych vyznini na ucely
stanovené v dohodé¢€ s italskym stitem. Tyto ucely se lisi. Napf. finan¢ni pfispévky pro ka-
tolickou cirkev mohou byt pouzity na finan¢ni podporu duchovnich, na charitu ve pro-
spéch italského obyvatelstva nebo pro obyvatelstvo rozvojovych zemi. Pokud jde o neka-
tolickd vyznani, kterd se podileji na 0,8% danovych pfijmu, jsou financni prostfedky
smérovany hlavné na socialni, humanitarni a kulturni akce v Italii a v zahranici, a to v Sir-
$im a pruznéj$im smyslu nez se planuje pro katolickou cirkev.

V soucasnosti existuje p€t nekatolickych vyznani, kterd maji spole¢né s katolickou
cirkvi finan¢ni dohodu s italskym stitem, podle které se podileji na 0,8 % z rozpoctu:

1) Valdensti,

2) Svaz zidovskych obci v Itilii,

3) Luteranska evangelicka cirkev v Italii,

4) Svaz kiestanskych cirkvi adventisti sedmého dne,

5) BoZi shromazdéni v Italii.

Valdensti se neucastni rozdélovini 0,8 % spojenych s nevyjidfenou volbou danovych
poplatniki. V soucasnosti probihi diskuse o mozné upravé dohody o rozdélovani vynosu.

Evangelicka baptisticka kfestanska unie v Itdlii je Sestou denominaci, kterd uzaviela doho-
du s italskym stitem, ale dala prednost nezakotvit v této dohodé ucast na rozdélovani 0,8 %
z dani.

Tyto finan¢ni toky musi byt ur¢eny pro vySe uvedené ucely. Nabozenskd vyznani musi
kazdoro¢né predkladat ucetni zavérku dokladajici vyuziti finan¢nich prostfedkt financ¢ni
spravé prostrednictvim Ustfedniho feditelstvi pro niboZenskd vyznini Ministerstva vnitra.
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2. Zdroje finan¢nich prostiedku vyuzivanych pro financovani cirkvi

Jsou prostiedky na podporu cinnosti cirkvi vybirdny néjakym zvldstnim postupem, nebo
se poskytuji primo ze stdtniho rozpoctu? Jaké jsou se systémem vybéru prostredkii pro cirkve
zkusenosti?

Systémem verejn€ho financovani je shora uvedeny systém 0,8 % z dafiového prijmu.

Cinnost cirkvi miize byt podporovina i ze soukromych dart, které muze katolicka cirkev
pouzit pouze na podporu svych duchovnich. Jind nabozZenska vyznini pouZivaji tento soukro-
my finan¢ni tok pro rizné ucely, na podporu duchovni ¢innosti, na duchovni péci, evangelizaci
a cirkevni spravu.

Pokud jsou tyto dary urceny katolické cirkvi nebo nabozenskym vyznanim, kterd maji doho-
du s nasim statem, miiZe je danovy poplatnik kazdoro¢né€ odecdist ze svych dani v obecném da-
novém priznani az do vyse 1.032, 91 EUR.

3. Neprima finan¢ni podpora cirkvi

Jsou cirkve zvyhodnény v dariové oblasti? Jak?

Cirkevni organy, jejichZ denominace maji dohodu se stitem, mohou pfijmout nizev tzv.
castecné ONLUS (Organizzazioni non lucrative di utilita sociale - neziskova organizace pro
socidlni ucely), ale pouze pro své charitativni a socidlni ¢innosti.

Pouze ve spojitosti s témito ¢innostmi maji tyto organy urcit€ dafiové ulevy: napf. osvobo-
zeni urcitych vykonti od DPH; sniZeni obecného danového zakladu u pfijmu z téchto ¢innos-
ti, i kdyZ jsou povaZovany za obchodni ¢innost.

Dalsi nepfimé dafiové ulevy:

* osvobozeni od platby obecni dan€ za budovy a jejich pfislusenstvi, pokud jsou vyuZziva-

ny vyhradné pro naboZenské ucely;

* dan z pfijmu pravnickych osob je sniZzena na 50 %. Cirkevni organy denominaci, které

maji dohodu se stitem, jsou postaveny na rovefl se socialnimi a vzdélavacimi subjekty,
a proto maji tuto danovou dlevu urc¢enou pro socialni a vzdélavaci instituce.

Jsou dariové zvyhodnéni ddrci, kteri poskytuji dar cirkvim?

Dobrovolné penézni dary katolické cirkvi a dalSim denominacim, které maji dohodu se
staitem, muZe kazdy dafiovy poplatnik odecist ze své dané€ z pfijmu az do vySe 1.032,91 EUR.

PenéZni dary ve prospéch ONLUS, mezi nimiZ mohou byt i ndbozZenské organizace prova-
déjici socidlni ¢innost, mohou byt odecteny az do vyse 19 % daru. Toto procento se vypocitava
z maximalniho penézniho daru ve vysi 2.065,83 EUR. Alternativné mohou byt dary ONLUS
odecteny z celkového pfijmu dantového poplatnika pred vypoctem dané ve vysi az 10 % celko-
vého priznavaného pfijmu, a to do vyse 70.000 EUR rocné.

Mohou pldtci dané poskytnout cdst svych dani primo cirkvim? Jak takovy systém fungu-
Jje v praxi? Lze poskytnout daniovou asignaci pouze cirkvim nebo i jinym neziskovym sub-
Jektiim? Jakd je ochota pldtcti dani poskytovat takovou asignaci?

Kazdy rok mtZe danovy poplatnik ve svém dafiovém piiznani urcit denominaci, kterd ma
byt podle jeho pfani pfijemcem podilu na 0,8% z pfijmu z dani fyzickych osob. Touto deno-
minaci muze byt katolicka cirkev nebo jiné niboZenské vyznani, které ma dohodu se stitem,
nebo sam stit u téch danovych poplatniki, ktefi si nepreji poskytnout finanéni pomoc nabo-
Zenskym organizacim.

Jak jiz bylo feceno, volba datového poplatnika nerozhoduje o smérovani dani vybranych
z jeho pfijmu, ale o smé€rovani pramérné kvoty, kterd je stejnd pro vSechny obcany. V souvis-
losti s touto otazkou odkazuji na to, co jiZ bylo feceno vyse, o systému rozdélovani 0,8 % z pfi-
jmu z dani fyzickych osob.

Prostfednictvim svého kazdoro¢niho danového pifiznani mohou danovi poplatnici také asi-
gnovat ¢astku ve vysi 0,5 % ze své dané z pfijmu na podporu instituci, které se zabyvaji socidlné
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prospésnou cinnosti, jako jsou dobrovolna sdruzeni, ONLUS, neziskova sdruZeni, védecko-vy-
zkumné instituce, univerzity, atd.

Prijemci téchto c¢astek jsou instituce patfici do shora uvedenych kategorii, které se vybira-
ji ze seznamu kazdoroc¢né sestavovaného finan¢ni spravou.

Reprezentativni organy naboZenskych vyznani, kterd se zabyvaji socidlni ¢innosti, mohou
byt také na seznamu moznych pfijemct z tohoto finan¢niho zdroje.

4. Legislativa pojednavajici o finan¢ni podpoie cirkvi
Doslo v obdobi poslednich 20 let ke zméné legislativy v oblasti financovani cirkvi?
Zména v systému financovani popsana vyse byla zavedena zakonem ¢. 222 z roku 1985

ve prospéch stitu a katolické cirkve. Pozdéji byla rozSifena na denominace, které maji urce-
nou dohodu se statem.

Existuji ve vasi zemi nduvrhy nebo projekty na tupravu systému financovdni cirkuvi?

V soucasnosti neexistuji Zddné navrhy nebo projekty zaméfené na upravu existujiciho
systému financovani cirkvi, ktery vstoupil v platnost v 90. letech minulého stoleti.
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System of Churche-Funding in Italy

Tiziana Giovanna Costantino

Among the several aspects of the ecclesiastical policy carried out by the Italian Govern-
ment in the least years, the system of financing the Catholic Church and the other religious
creeds, which has been reshaped beginning from 1984, is the most innovatory one.

The system of financing ecclesiastical bodies in Italy goes back to the so-called Treaties of
the Lateran of 1929, which have regulated the relationships with the Catholic Church after
the historical events of the 19™ century.

With the end of the temporal power of the Popes the new Italian State expropriated part
of the possessions, which were once property of ecclesiastical bodies.

The Lateran Treaties, stipulated 1929 between the Italian State and the Holy See, included,
in addition to other important provisions aimed at regulating the relationships between State
and Catholic Church, also a so-called Financial Covenant with the aim of making amends for
the economic damage suffered by the catholic clergy as a result of the confiscation of eccle-
siastical property.

This Covenant established the so-called “ecclesiastical benefices”, a set of properties given
to parish priests and to bishops as an endowment. The income resulting from this endow-
ment formed the financial support of each beneficed. It was also introduced the so-called
“stipend-cheque”, (assegno di congrua) a sort of supplementary salary consisting in a month-
ly grant paid by the Italian State to the above mentioned beneficed, when the income from
the benefice was inferior to a minimal amount fixed in advance. Thus the State provided for
financial support of parish priests and bishops, i.e. of those religious men who were charged
with care of souls and held an ecclesiastical office.

This financial support was granted only to the Catholic Church as a consequence of the
above mentioned historical development, and not to non-Catholic creeds, which at that time
were considered as “allowed creeds”.

With the birth of the Italian Republic, the Constitution of 1948 sanctioned the principle
of State secularism, as well as the freedom and the equality of all religious creeds under the
Law, and acknowledged the right of all citizens, as individual or groups, to profess their faith.
Thus it was introduced the instrument of the “agreement” in order to regulate the relation-
ships between the Italian State and non-Catholic creeds, according to the pattern of the Con-
cordat stipulated with the Catholic Church, which our Constitution defines explicitly as an
instrument to regulate the relationships between the new Italian State and the Holy See.

In the following time the historical and legal justifications of the system of the “stipend-
cheque” failed gradually and there was felt the need to rationalize and modernize the system
of financial intervention by the State.

Although respecting the principle of secularism and equality of citizens under the Law,
a secular social State interferes, nonetheless, at a financial level, in order to foster the effec-
tiveness of religious freedom.

As to the Catholic Church, the system of supporting and financing the clergy by the State
has been deeply innovated through the Agreement of Revision of the 1929 Concordat, which
has been signed 1984 by the Italian State and the Holy See, and through the following legisla-
tion of 1985 concerning ecclesiastical bodies and property. From a canonical point of view
the task of providing to the financial support of the clergy is entrusted to a new figure, the
so-called “diocesan institutes for the financial support of clergy”, established in each diocese
with the aim of better running the property of beneficial bodies. From the point of view of
the State the “stipend-cheque” and the different bodies which managed that form of financial
support, as well all form of control, were abolished.

157



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

The new concept of relationships between State and society within our legal and consti-
tutional system has led to acknowledge an undoubted collective interest in introducing
a modern form of financing churches, based on the free contribution of citizens and aimed
at pursuing religious tasks and interests.

The new system is inspired by the following principles:

1) full respect of the choices of citizens and acknowledgement of the value of their direct

and individually responsible contribution to the life of religious communities;

2) envisagement of systems of facilitated self-financing, resulting either from the indications

of the citizens, or from the technical support of the offices of Public Administration;

3) destination of these financial flows to the support of clergy and to certain other

purposes.

The system of financing the clergy is autonomously organized by the Catholic Church, as
well as by the other religious creeds, according to the principle of independence of religious
associations and of freedom of internal organization. It must nonetheless be pointed out that
this system of financial support is based on two parallel financial flows, the one private, the
other one public.

The private flow consists in voluntary grants bestowed by citizens in favour of a certain
ecclesiastic body. These grants can be detracted from their global income in the annual in-
come tax return up to a sum of circa 1.000 Euros.

These voluntary grants are used differently, either for the financial support of the clergy, or
for worship aims, for soul care, for the evangelization and for the ecclesiastical administration.

The system of public financial flow is more complex. It provides for the destination of the
8 per thousand out of the total tax yield on personal income in favour of those religious
creeds which have stipulated agreements with the Italian State. This amount of 8 per thou-
sand is proportionally shared between them, according to the choices expressed by the tax-
payers through their annual income tax return.

The denominations which are recipient of this financial flow employ it to worship pur-
poses within the population, to charity aims in favour of the Italian population or of develop-
ing countries, to social, charitable, humanitarian and cultural purposes.

As to the unexpressed choices by tax-payers, the relating amount of the 8 per thousand is
redistributed between the above mentioned ecclesiastical bodies according to the percent-
ages calculated on the basis of those tax-payers who have expressed their choice.

The State carries out a control on the statement of account of these religious bodies, in
order to verify the effective use of those sums.

This system of financial support does not affect all other religious creeds which do not have stipu-
lated agreement with the State, even if their representative bodies have achieved a legal status.

If the denominations, beside their strictly religious activities, carry out other non-profit activi-
ties, different from those of religion and worship, they are subject to the system of the organizations
with non-profit activities of social utility, and they enjoy a particularly favourable tax regulation (for
example concerning the certification of VAT: Value Added Tax).

Some other fiscal benefits are provided for by the Italian legal system: ecclesiastical bodies enjoy
the exemption of the payment of the municipal tax on buildings exclusively used for worship and
religious aims, and enjoy as well a reduction of 50% of the income tax of juridical persons.

The system of financial support of the Catholic Church and of the other religious creeds, which
have stipulated agreements with the State, seems to be more respectful of religious freedom and of
donors. Furthermore, the tax-payer does not decide on the destination of the tax on his personal
income, but on the distribution of the part of the total tax yield on personal income.

Thus in this very delicate sector of the relationships between State and Catholic Church and
non-Catholic creeds there has been reached an agreement which is fully consistent with the
fundamental principles of our legal system. These principles regard the autonomy of religious
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associations and their freedom to organize themselves; the neutrality of the State, without any
shadow of confessionalism or jurisdictionalism; the guarantee of freedom and equality of civil
society to support religious bodies and their activities, or not to support them.

1) Direct financial support to Churches.

Does the State support the activities of Churches through financial contributions? Does
the financial support occur through one ore more authorities?

The financial support of the State in favour of the Churches is mainly based on the system
of sharing the 8 per thousand out of the total tax yield on personal income.

The Catholic Church and the other denominations, which have stipulated bilateral agree-
ments with the State, participate together with the State in sharing this 8 per thousand.

The choice of the tax-payer is expressed through his signature put on his annual income
tax return in correspondence of the chosen denomination. Through this choice the tax-payer
does not decide on the destination of the tax levied on his personal income, but on the desti-
nation of an average quote, which is the same for all citizens. The State calculates the total
amount of the tax yield on personal income; then it parcels out the 8 per thousand; after-
wards it calculates the total number of signatures of tax-payers and the related percentages,
which are ascribed to the different religious bodies; finally it shares out the 8 per thousand
between those bodies according to the percentages of expressed signatures, so that all tax-
payers attain the same weight, apart from their income.

The 8 per thousand of those tax-payers, who have not declared their preference, is distrib-
uted among the different recipients in proportion to the choice made by the citizens who
have expressed their option.

It is the Financial Administration which is competent for this system, linked to the tax on
personal income.

A financial support to Churches is also bestowed by the State, through its local authorities,
in favour of worship buildings. Building, restructuring and maintenance of worship build-
ings, and accessories, are financed trough regional Laws, and through the support of munici-
palities as well. The right to receive such financial support has been acknowledged also to
religious creeds without agreements with the State. Churches and worship buildings are
within those works of secondary urbanization, for which municipalities can provide through
specific financing.

Are financial contributions bestowed for specific purposes? Which are the Churches fi-
nanced by the State? Which is the method used to determine the amount of the State contri-
bution to each Church? Is there any distinction between the costs of religious activities of the
Churches and the costs of other, generally charitable activities, carried out by the same?

The amount of the 8 per thousand out of the tax yield on personal income is aimed, so far
it concerns religious creeds, at the purposes provided for by the agreements with the Italian
State. These purposes are different. For example the financial flow bestowed to the Catholic
Church can be used for worship purposes within the population, for a financial support of
the clergy, for charity aims in favour of the Italian population or of the population of develop-
ing countries. As to the other non-Catholic creeds, which participate in the sharing of the 8
per thousand, the flow is mainly directed to social, charitable, humanitarian and cultural in-
terventions in Italy and abroad, in a more wide and flexible sense than it is intended for the
Catholic Church.

At present there are five non-Catholic creeds, which, together with the Catholic Church,
have stipulated a financial agreement with the Italian State, according to which they partici-
pate in the sharing of the 8 per thousand:

1) The Waldensians,

2) The Union of the Jewish Communities in Italy,
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3) The Lutheran Evangelical Church in Italy,
4) The Union of the Seventh-Day-Adventist Christian Churches,
5) The Assemblies of God in Italy.

The Waldensians do not participate in sharing the 8 per thousand related to the unex-
pressed choices of tax-payers. There is currently a debate on the eventual modification of the
agreement as to the share in this yield.

The Evangelical Baptist Christian Union in Italy is the sixth denomination which has also
stipulated an agreement with the Italian State, but it has preferred not to insert in its agree-
ment any form of participation to the share in the 8 per thousand.

These financial flows must be destined to the above mentioned purposes. The religious
creeds have to produce each year a statement of account, as to the their use, to the Financial
Administration through the Central Direction of Religious Creeds of the Ministry of the Interior.

2. Sources of the funds used to finance Churches

Is there a specific method to raise funds in order to support the activities of Churches, or
Jfinancing is drawn from national budget? Which is the experience of your country with the
systems of raising funds for Churches?

The system of public financing is the above mentioned system of the 8 per thousand.

The activities of Churches can be supported as well by voluntary grants, which the Catho-
lic Church can use only in order to support its clergy. Other religious creeds use this finan-
cial, private flow for different purposes, also for supporting ministers of worship, for wor-
ship aims, for soul care, for evangelization and for ecclesiastical administration.

If these grants are bestowed in favour of the Catholic Church and of the religious creeds
which have stipulated agreements with our State, they can be detracted from the global income
of the individual tax-payer in his annual income tax return, up to a sum of 1.032, 91 Euros.

3. Indirect financial support to Churches

Have Churches some advantages concerning the payment of taxes? Which are these
benefits?

The ecclesiastical bodies of those denominations which have stipulated an agreement
with the State can adopt the name of so-called partial ONLUS (Organizzazioni non lucrative
di utilita sociale - Non-profit organization of social utility), but only in relation to their char-
itable and welfare activities.

Only in relation to these activities those bodies enjoy some tax reliefs: e.g. the exemption
from certain performances in matters of VAT (Value Added Tax); the detraction from the
global taxable income of the revenues resulting from those activities, even if they are consid-
ered as business activities.

Other indirect tax reliefs are:

* the exemption from the payment of the municipal tax on buildings and their accesso-

ries, which are exclusively used for religious practices.

* The tax on the income of companies is reduced to 50%. The ecclesiastical bodies of
those denominations which have stipulated agreements with the State are made equal
to welfare and education entities and enjoy therefore this tax relief, which was once
provided for in favour of welfare and education institutions.

Do citizens, who bestow donations in favour of Churches, have some benefit as to the
payment of taxes?

Voluntary grants of money in favour of the Catholic Church and of the other denomina-
tions enjoying an agreement with the State can be detracted from the global income of each
tax payer, up to a sum of 1.032,91 Euros.
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Money grants in favour of ONLUS, within which there can be also religious bodies carry-
ing out activities of social utility, can be detracted for an amount of 19% of the grant, whereby
this percentage is calculated on a maximum money grant of 2.065,83 Euros. In alternative
grants to ONLUS can be deducted, previous to calculating the tax amount, from the global
income of the tax-payer, within a limit of 10% of the total declared income, up to a maximum
income amount of 70.000 Euros per year.

Can tax-payers choose to bestow part of their taxes directly in favour of Churches? How
does this system work in the practice? Is this system enforced only in relation to Churches, or
in relation to other non-profit entities as well? How far are tax-payers willing to bestow part
of their revenues to Churches and for what specific purposes?

Every year through his annual income tax return each tax-payer can indicate the denomi-
nation, which he wishes be recipient of the share of 8 per thousand out of the tax on per-
sonal income. The denomination could be the Catholic Church or another religious creed,
which has stipulated an agreement with the State, or the same State for those tax-payers who
do not wish to give a financial support to religious bodies.

As has already been pointed out above, the choice of the tax-payer does not decide on the
destination of the tax levied on his personal income, but on the destination of an average quote,
which is the same for all citizens. With regard to this issue I refer back to what has been already
highlighted in the precedent points about the system of sharing the 8 per thousand.

Through their annual tax return tax-payers can also assign an amount of 5 per thousand
out of the tax on their personal income to support institutions which carry out social impor-
tant activities, as voluntary associations, ONLUS, non-profit associations, institutions for sci-
entific research, universities etc.

The recipients of these amounts are institutions belonging to the above mentioned cate-
gories, which are chosen out of a list drawn up every year by the Financial Administration.

Representative bodies of religious creeds, which are engaged in social important activi-
ties, could also figure among the beneficiaries of this financing source.

4. Legislation concerning financial support of Churches

Did some changes in financing Churches occur in the last twenty years?

The change in the financing system, which has been already described above, was intro-
duces through the Act 222 of 1985 in favour of the State and the Catholic Church. Afterwards
it has been extended to the denominations, which have stipulated agreements with the State.

Are there proposals or projects to modify the financing system of Churches in your country?

At the moment there are no proposals or projects aimed at modifying the actual system of
financing Churches, which has become effective during the 90es.
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Nabozenska svoboda a vlada prava v ustavnim staté:
portugalska zkuSenost

Jorge Bacelar Gouveia

1. Vyznam nabozenstvi pro ¢lovéka a spolecnost

I. Neni nutné chodit daleko, chceme-li odivodnit nabozZensky fenomén v lidské ¢in-
nosti, to si netroufne zpochybnit ani nejpresvédcené;jsi ateista.

Z antropologického hlediska je dnes dokdziano, Ze homo sapiens se objevil sou-
c¢asné s homo religiosus, a proto je snadné pochopit, Ze lidstvo krac¢i ruku v ruce
s religiozitou.

Proto je od pravéku az do soucasnosti pfitomnost niboZenstvi - jakéhokoli druhu -
konstantni a v dasledku toho je mozné potvrdit, Ze religiozita je nedilnou soucasti lid-
stva a naopak bez lidi by nebylo religiozity.

II. Pokud v3ak je religiozita jednozna¢nym atributem lidstva, je také pfitomna na urovni
organizace spolec¢nosti, ve vztazich, které se vytvareji mezi lidmi v kontextu nejrizné;jsich
skupin, do nichz patfi.

To znamend, Ze ndboZenstvi presahuje jednotlivce a dosahuje na Siroké sféry kolektivity
v jejich nejriznéjsich projevech od jadrové rodiny az k mezinarodni komunité a na této cesté
zahrnuje i stat.

Proto neni ani pfili§ odvazné tvrdit, Ze ndboZenstvi je také soucisti sociability clovéka a Ze
tato sociabilita se v mezilidskych vztazich také fidi kritérii ndbozenské povahy.

II1. Od dtlezitosti naboZenstvi ve spolecnosti je jen maly krok k nutnosti regulovat nabo-
Zenstvi zakonem, protoze pravé zidkony stanovi pravidla pro vztahy mezi jednotlivci a skupi-
nami ve v§ech oblastech Zivota spolecenstvi.

Pokud neni nabozZenstvi omezeno na individudlni rozmér a je pfitomno v kolektivnich
projevech lidské sociability, pak zakon, jehoZ nejvyssim cilem je zajiStovat spravedlnost a bez-
pec¢nost v mezilidskych vztazich, musi hrat ve vztahu k ndboZenstvi regulatorni roli. Za timto
ucelem miize vyuzivat sankci a pouzivat donucovaci politickou silu, kterou ma k dispozici.

Je pravdou, Ze zakon prostupujici socidlni poridek neni vZdy a nutné podporovin tako-
vou omezujici ochranou. Nicméné také plati, Ze zikon stitu - ktery je nejspolehlivéjSim sek-
torem pro ochranu lidské spole¢nosti organizované ve formé statu - je Iépe charakterizovany
svoji pravomoci donucovat a vynucovat, a pokud to je nezbytné i silou, plnéni zikona a trestat
jeho poruSovani.

2. Vyvoj vztahu mezi staitem a naboZenstvim

I. Bez ohledu na skutec¢nost, Ze stat a zakon se dnes chovaji k nibozenstvi s uctou, neni
od véci stru¢né popsat vyvoj téchto historickych vztaht.

Mimochodem je nutné poznamenat, Ze soucasny status je vysledkem vynaloZeni obrov-
ského usili vSeho druhu a Ze stile existuji nevyfeSené problémy.

Prirozené budeme castéji hovofit o kiestanském naboZenstvi, protoZe doprovazi rozvoj
statu - v zasadé eurocentrického v zipadni kultufe -, v jehoZ rimci mnoho z naSich dneSnich
politickych a astavnich instituci spatfilo svétlo svéta a rozvijelo se.

Tato pfevaha samoziejmé nemuliZe znamenat, Ze jind naboZenstvi - nékdy i s vétsim po-
¢tem stoupencu a rostoucim zdjmem o né€ a jejich uznianim - by méla zastat opominuta.

IL. Je zcela zfejmé, Ze prakticky od samého pocatku statu hralo naboZenstvi spolecné s dal-
$imi urcujicimi prvky statu tustfedni ulohu.

Napfiklad z klasického starovéku zndme nejriiznéjsi vztahy mezi niboZenstvim, stitem
a zakonem:
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» ve vychodnim stité az do vrcholu starovékého Recka prevladal stit vznikly pfimo z nibo-
zenstvi - teokratické monarchie - v tom smyslu, Ze nabozenska funkce byla svéfena krali,
ktery byl né€kdy uctivian jako btth. Tak tomu bylo v Mezopotimii, Egypté nebo Izraeli,
i kdyz s rliznymi specifiky;

* v feckém a fimském stat€ s jejich vyznivanym polyteismem byly také dominantni teokra-
tické koncepce, které se v pripadé Rima vyvinuly ve zbozsténi samotného cisafe.

III. S postupem casu do stfedov€ku a nadvladou kiestanského niabozenstvi v Evropé si
politicka a nabozZenska moc postupné vybudovaly vlastni struktury a v disledku toho se zaca-
ly stale vice odliSovat.

To v$ak nebrinilo jejich vzijemnému zasahovani na zdkladé dvou modelu, které nasledo-
valy po sobé v disledku nékolika historickych a politickych faktoru:

v prvni fazi byzantsky caesaropapismus ve Vychodofimské fisi s nadvladou cisafe nad
kiestanskym naboZenstvim, ktery byl dédicem caesaropapismu Zapadofimské fiSe v jeji
posledni fazi, kdy se kfestanstvi stalo z pouze tolerované viry oficialnim a regulovanym
naboZenstvim Rise;

* ve druhé fazi stredovéka hierokracie, kde bez ohledu na pozadavky teorie dvou mecu
- svétskd moc a duchovni moc - ve vztahu mezi stitem a cirkvi, nakonec pfevazi stano-
visko duchovni moci.

IV. V novovéku, ktery se zrodil diky renesanci a velkym objeviim a snazil se o znovuobje-
veni klasického humanismu, dochizi k nabozenskému rozdéleni Evropy. NaboZenstvi se stava
staitnim ndboZenstvim, a tak statu, ktery ma nyni oficialni ndboZenstvi, dlazdi cestu k vytvare-
ni zdkonl nibozenské povahy.

Zaroven se v Evropé jednalo o obdobi rostouciho upevnéni suverénni moci stitu samotné-
ho, které povede k absolutni kralovské moci a kde kfestanské nabozenské viry budou ve svych
raznych odnozZich hrat dalezitou roli jako politicky prvek v nové koncepci statni moci.

3. Nadvlada modelu republikanského sekularismu

I. AZ v moderni dobé vznikaji zdklady sekularismu, kde dochazi k odluce stitu a cirkvi,

nebo obecné fec¢eno zakona, stitu a nabozZenstvi.

Pfesto toto obdobi neni zdaleka linearni, protoze zde zaznamenavame né€kolik odliSnych

zkuSenosti:

» zkusenost severoamerického sekularismu, kde stit v ovzdusi nibozenského pluralismu
podnécovin riiznosti mezi byvalymi koloniemi spolupracuje s nabozZenstvimi, uznava je
a pfijima je ve vefejném prostoru;

* zkusenost francouzského sekularismu, kde stat pfejima ulohu ,nepfitele naboZenstvi
s cilem potlacit jeho stopy v zasad¢€ politickém boji proti dominantnimu nabozZenstvi -
katolické cirkvi;

» zkusenost sovétského sekularismu, kde stat pronasleduje nibozenstvi jako ,obskurni®
projev - ,opium lidstva“ slovy Karla Marxe - a povazuje ho za spojence burZoazie a pfe-
kazku na cesté€ ke komunistické spole¢nosti a komunistickému c¢lovéku.

II. V dusledku toho se dnes $ifi model odluky cirkvi od stdtu a zdakona od ndboZenstui,

i kdyz podle rtznych vzorct:

* kooperativni odluka, kde stat sleduje stejné cile a spolupracuje s ndbozenskymi vyzna-
nimi v jejich aktivitami;

* neutrdini odluka, kde se stiat nezucastiiuje spole¢né s nibozenstvimi Zadnych spolec-
nych aktivit.

II1. Existuji nepochybné vyhody modelu oddéleni cirkvi od stdtu, protoze nékteré zasady

a voditka vyplyvajici z tohoto oddéleni jsou ku prospéchu viem:

* svoboda vyzndni a svédomi - pokud stat v téchto vécech ml¢i, pak si kazdy miiZze svobodné

zvolit svoji viru, vyznavat ji, opustit ji a znovu se k ni pripojit podle kritérii prislusné viry;
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* zdsada rovnosti v pristupu k jednotlivym ndbozZenstvim - pokud stit nema oficidlni
naboZenstvi, nedochazi k nerovnému pristupu, uznava se pouze socidlni a lidska realita
a stat miiZze spolupracovat za urcitym ucelem;

* demokratickd zdsada - protoze oddéleni statu a nabozenské viry brani tomu, aby se
politicka moc stala kofisti kteréhokoli ndbozZenstvi, vSechny politické sily maji moznost
ziskat a uplatiiovat politickou moc bez ohledu na své niboZenské preference.

4. Vyvoj vztahu mezi portugalskym konstitucionalismem a naboZenstvim

I. Je nepochybné, Ze formovani a vyvoj portugalského stitu nemohly pomijet tyto zaklad-
ni vektory v jednotlivych modelech vztahu mezi pravem a ndboZenstvim, a to zejména fim-
skym katolictvim.

Tato pritomnost byla pocitovana jiz pfi samém vzniku Portugalska pfi dvou zdsadnich
historickych udalostech:

* kdyZ mél budouci kral D. Afonso Henriques po bitvé u Ourique v roce 1139 boZi kres-

tanské zjeveni a nabyl odvahu bojovat proti ,Saracéntim®; a

* kdyz papez Alexander III. v roce 1179 udélil titul rex témuz D. Afonsu Henriquemu pa-

pezskou bulou Manifestis probatum.
Z toho vyplyvi, Zze béhem celého predkonstitu¢niho obdobi a s né€jakymi neurcitymi uda-
lostmi béhem vyvoje, jako ty, ke kterym doslo v dobich markyze de Pombal, pfeslo Portugal-
sko od stfedovékeé hierokracie, kdy papeZ zasahoval do mnoha vnitfnich zaleZitosti, jako byla
objevend uzemi a smlouva z Tordesilhas, k pozdéj$imu vzniku absolutistick€ho statu.
II. Zvlastni je, Ze béhem prvniho konstitu¢niho obdobi v 19. stoleti nevyplynuly z Gistavy
z roku 1822, z Gistavni charty z roku 1826 a z tGstavy z roku 1836 Zadné vyznamné zmény. Sys-
tém byl nadile systémem s oficidlnim naboZenstvim, i kdyZ s pokrokovymi, ale nesmélymi
pokusy o zavedeni urcité tolerance pro jind naboZenstvi. A tak:
v ustavé z roku 1822 ¢lanek 19 stanovi jako jednu z povinnosti Portugalcti potfebu
,...Ctit nabozenstvi...;

* v astavni charté z roku 1826 ¢lanek 6 stanovi, Ze ,v§echna jina niboZenstvi budou povo-
lena pro cizince, kterym bude umozZnéno konat poboZnosti doma nebo v budovich
k tomu urcenych, které nebudou mit z vnéjsiho pohledu podobu chrimu*;

* v ustavé z roku 1838 cClanek 3 pravi, Ze ,statnim naboZenstvi je fimskokatolické a apos-

tolské ndbozZenstvi.

III. Scéna se radikaln€ zménila, kdyZ revoluce z 5. fijna 1910 vyhlasila republiku a sméro-
vala k sekularnimu modelu pronasledovini nibozZenstvi, jehoZ obéti bylo hlavni niboZenstvi,
tedy katolicka cirkev.

Ustava z roku 1911 zavedla pfi své jednoduchosti model sekularismu, tedy neutralni oddé-
leni statu a cirkvi, v pfislusnych ustanovenich ¢lanku 3 odst. 4 a nasledujicich.

Presto uplatiiovani zikona o oddé€leni statu a cirkvi, ktery vstoupil v platnost pred vytvo-
fenim ramce ustavy z roku 1911, mé€lo legalizovat faktickou pfitomnost modelu opravdového
pronasledovani ndboZenstvi zaméfeného proti katolické cirkvi.

Politicka praxe a nékteré obecné zikony schvalované v té dobé opravdu tento smér nazna-
covaly. Spojily se v hore¢ném tutoku proti katolické cirkvi, jejiz majetek byl konfiskovin a na-
bozenské tidy byly rozpustény. Cist nékterych skupin svobodnych zedniiti byla v téchto
atocich velmi rozhodna.

IV. Po nastoleni rezimu ,Estado Nouvo“ po vojenském puci z 28. kvétna 1926 byl zahdjen
novy kurz, tedy usmifeni mezi stitem a katolickou cirkvi. Formalné byl uplatiiovan princip
sekularismu, ale v praxi byl uplatiiovan pfiznivéjsi vztah ke katolické cirkvi.

Zasada oddéleni statu a ndboZenskych vyznini byla stanovena v ¢lanku 46 dstavy z roku
1933 takto: ,Aniz by byla ovlivnéna platnost ustanoveni dohod tykajicich se ,Padroado”
[zastita misii], stat zachova reZzim oddéleni ve vztahu ke katolické cirkvi a veskerym dalSim
niboZenstvim a kultiim, provozovanym na portugalském tuzemi...“.
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Pfesto rezim oddéleni fungoval spole¢né se zvlastnim piistupem ke katolické cirkvi, a to
nejenom v praxi, ale i jako vysledek uzavieni konkordatu z roku 1940, a zminit musime i na-
sledny vyvoj formulace v ustavé, ktera v novém c¢linku 45 uplatnéném v tustavni reformé
v roce 1951 definovala katolickou viru jako ,..naboZenstvi portugalského naroda...“.

V. Po revoluci z 25. dubna 1974 znamé jako karafiatova revoluce a nasledném pfijeti astavy
z 2. dubna 1976 (CRP) vznikl novy model, ktery dodrzoval linii odd€leni statu a cirkvi, ale
poprvé zde stat cirkve uznava a ochranuje.

Na poli zakladnich prav Gstava podrobné rozebira a zakotvuje svobodu svédomi a niabo-
Zenského vyznani z individudlniho i kolektivniho pohledu.

Na urovni organizace politick€é moci je stat prohlasSovan za nekonfesni - portugalsky stat
nemd zidné nidbozZenstvi - a oddéleni statu a cirkvi je povySeno na status materidoniho limitu
ustavni reformy:.

5. Soucasny ustavni a pravni systém a kooperativni oddé€leni statu a nabozenstvi

I. Dalsimu rozméru, ktery je podobné¢ pfitomen v republikinském principu zakotveném
v portugalském ustavnim zdkoné, odpovidd uplatnéni modelu kooperativni odluky mezi po-
litickou moci a nibozenskym prvkem.

Je to zaleZzitost stejné relevantni z hlediska CRP, ktera se v tomto ohledu nebrani stanoveni
nejruznéjsich pravidel a zasad:

* na tirovni ochrany zdkladnich prdv potvrzuje svobodu naboZenského vyznani a svédo-

mi a poskytuje nékolikastupiiovou ochranu (¢l. 41 CRP); a

* na urovni politické organizace byla tato otizka povySena na uroveil vécného limitu
astavni reformy (Cl. 288, odst. ¢) CRP).

Subkonstitucni stupen legislativy dopliluje pokyny naznacené v ustavé zakonem o nabo-
Zenské svobodé (LLR) a velkym poctem dopliikovych ziakont uplatnitelnych na vSechna
nabozenstvi. Navic byl 18. kvétna 2004 podepsan novy konkordat mezi Portugalskem a Sva-
tym stolcem.

II. Pokud jde o zdkladni prava, je klicCovym pravidlem pozitivizace svobody svédomi a nd-
bozenského vyzndni. Ve svém prvnim odstavci CRP stanovuje: ,Svoboda svédomi, naboZen-
ské viry a uctivini je nezcizitelna“ (¢l. 41, odst.1 CRP).

Ziakladni prava odsud vyzafuji do dalSich konkrétnich oblasti, kde se také pocituje dulezi-
tost naboZenské aktivity:

* na individudinim zdkladu prostfednictvim svobodné aktivity lidi pfi projevu jejich
nibozenského vyznani, bud v soukromi nebo vefejné, pfi uctivini nebo jiném souvise-
jicim projevu;

* na instituciondinim zdkladu prostfednictvim zakladani naboZenskych asociaci a jejich
svobodnym organizovanim a ¢innosti, které mohou mit prospéch z ochrany ze strany
statu a pravniho fadu.

III. Na druhé stran€ organizace politické moci je v souladu s koncepci oddéleni politické
moci a naboZenského fenoménu. Identifikace téchto dvou sfér nebo jesté hiife slouceni téch-
to dvou sfér kolektivniho Zivota je nemoZzné.

V rtiznych oblastech, kde je stat aktivni, se ocekava, Ze se bude fidit ndbozenskou neutralitou:

» v médiich: ,Svoboda je zarucena viem denominacim, mohou vyucovat své niboZenstvi
a pouzivat vlastnich médii k $ifeni svych aktivit“ (¢l. 41, odst. 5 CRP);

* ve vefejném vzdeéldavani a kulture: ,Stit nesmi planovat vzdélavani a kulturu v souladu
s jakoukoli filozofickou, estetickou, politickou, ideologickou nebo naboZenskou kon-
cepci“ (Cl. 43, odst. 2 CRP);

* ve verejném skolstvi. Vefejné skolstvi musi byt nekonfesni“ (¢l. 43, odst. 3 CRP).

K potvrzeni pfedchizejicich tidaji a navic k zasadé nevméSovani niboZenstvi do organi-

zace statni moci se dale vyslovné uvadi, Ze s ohledem na vécné limity ustavni reformy ,Zakony
revidujici tuto ustavu budou respektovat: ...odd€leni cirkvi a statu “ (¢l. 288, odst. ¢ CRP).
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IV. Zakon LLR potvrzuje vSechno, co bylo uvedeno vyse, protoZe vychazi ze dvou struktu-
rujicich zdsad modelu kooperativniho oddéleni statu, prava a naboZenstvi:

* najedné strané je zasada oddélenti: €l. 3 potvrzuje, Ze ,cirkve a jind ndboZenska spolecen-

stvi jsou oddéleny od stitu a mohou svobodné€ vykonavat své funkce a obfady*;

* na druhé strané je zdsada spoluprice, podle niz, jak lze dovodit z ¢linku 5 uvedeného

zakona, ,portugalsky stit bude spolupracovat s cirkvemi a nabozZenskymi spolecenstvi-
mi sidlicimi v Portugalsku s ohledem na jejich reprezentativnost a s diirazem na podpo-
ru lidskych prav, integralniho rozvoje kazdého jednotlivce a hodnot, jako jsou mir, svo-
boda, solidarita a tolerance*.

V. Pokud jde o podustavni zakony, je tfeba podtrhnout pfijeti LLR v roce 2001. Tento za-
kon aktualizuje portugalské konfesni pravo a deroguje zakon ¢. 4/71, ktery v minulosti upra-
voval prisluSnou materii.

Zikon o niboZenské svobodé obsahuje 69 ¢lank, které jsou rozdéleny do osmi hlav:

e Hlaval - Zdsady

» Hlava Il - Individudlni prdva na ndbozZenskou svobodu

» Hlava Il - Kolektivni prdava na ndbozZenskou svobodu

» Hlava IV - Status cirkvi a ndabozZenskych spolecenstvi

* Hlava V - Dohody mezi cirkevnimi orgdny a stdtem

* Hlava VI - Komise pro nabozZenskou svobodu

* Hlava VII - Katolickd cirkev

* Hlava VIII - Dopliikovd a prrechodnd ustanoveni

VI. V LLR je mnoho dulezitych inovaci, ktera si zaslouZi uznani:
inovace v zaméstnaneckém postaveni pracovniki, ktefi vyznivaji né€jaké nibozZenstvi,
umoziuje se dodrzovat pfislusné dny volna a uctivani;
uznani civilnich dopadu cirkevnich sfatkt;
institucionalizované a organizované prijeti naboZenské pomoci v oblasti vefejného za-
jmu ze strany statu;
ochrana nabozZenskych kulturnich statka a izemni planovani s ohledem na pozemky
ve vlastnictvi cirkvi.
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Religious Liberty and Rule of Law in Constitutional State:
the Portuguese Experience

Jorge Bacelar Gouveia

1. The importance of Religion to Man and Society

I. It is not necessary to go very far if one wishes to justify the importance of the reli-
gious phenomenon in human activity, something that even the most convinced atheist
dares not deny.

From the anthropological standpoint, it is nowadays scientifically proven that zomo sapi-
ens coincided with the appearance of Zomo religiosus and, therefore, it is easy to understand
that mankind goes hand in hand with religiosity.

This is why since primitive times and until current times the presence of religion - of any
sort - has remained constant and, consequently, it is possible to affirm that religiosity is an
integral part of mankind and that, symmetrically, without mankind there is no religiosity.

II. But if religiosity is an unequivocal attribute of mankind, considered individually, it is
equally present at the level of the organisation of society, in the relationships that are estab-
lished between people within the context of the various groups they belong to.

This means that religion transcends the individual and reaches vast spheres of the collec-
tivity in its most diverse manifestations, from the nuclear family to the international commu-
nity, encompassing, on its way, the State itself.

Hence it is not too daring to assert that religion is also inherent to man’s sociability and
that the latter, in his inter-individual relationships, is similarly guided by criteria of a religious
nature.

III. It is but a short step from the importance of religion in society to the necessity of its
being regulated by law, given that it is the law’s responsibility to lay down guidelines for the
establishment of relationships between individuals and groups in each and every sphere of
community life.

If religion is not restricted to the individual dimension and is also present in collective
manifestations of human sociability, then the law, since its ultimate end is to secure justice
and ensure security in social relations, has a regulatory role to play with regard to it. For that
purpose it can count on the application of sanctions using a coercive political power that
shall be at its service.

It is a fact that the law imbued in the social order is not always and necessarily assisted by
such constraining protection. However, it is not less true that the Law of the State - which is
the most reliable sector in the protection of human society organised under the form of
a State - is the law better characterized by its power of coercion, which enables it to impose,
by force if necessary, compliance with the law and to repress any breach thereof.

2. The evolution of the relations between the State and Religion

L. Despite the fact that the State and the Law nowadays deal with religion in a respectful
manner, it is worthwhile to provide a brief description of the historical evolution of those
relations.

It should be noted, by the way, that the present status is the result of enormous efforts, of
all kinds, being deployed and that there are still unsolved issues.

We shall naturally mention more frequently the Christian religion as it has accompanied
the development of the State - fundamentally euro-centric in Western culture - within which
framework many of our present political and constitutional institutions have seen the light of
the day and grown.
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Such predominance cannot signify, of course, that other religions, in some cases with
higher numbers of adherents and in respect to which a growing interest and appreciation
have lately arisen, should be ignored.

II. It is quite clear that, practically since the first beginnings of the State, religion has al-
ways played a central role along with other defining elements of the State.

For instance, in classical antiquity several experiences took place that showed a variety of
possible relations between religion, the State and the Law:

 In the Eastern State, up to the apogee of ancient Greece, there is a predominance of
States originating directly in religion - theocratic monarchies - in the sense that the
religious function was vested in the kings, sometimes adored as gods, as was the case in
Mesopotamia, Egypt or Israel, although each with different specific characteristics;

* In the Greek and the Roman States, within their professed polytheistic religions, theo-
cratic conceptions were also dominant, evolving, in the case of Rome, into the divinisa-
tion of the emperor himself.

III. With the passage of time to the Middle Ages and the predominance of the Christian
religion in Europe, political power and religious power gradually developed structures of
their own and, consequently, they progressively became distinct.

This, however, did not inhibit their mutual interference on the basis of two models that
would succeed one another due to several historical and political factors:

* In a first phase, the Byzantine caesaro-papism, in the Eastern Roman Empire, with the
dominance of the emperor over the Christian religion, he who would be the heir to the
caesaro-papism of the Western Roman Empire in its last phase, when the Christian faith
from being merely tolerated would become the official and regulated religion of the
Empire;

* In a second phase, the mediaeval hierocratism, where notwithstanding the claims of the the-
ory of the two swords - temporal power and spiritual power - in the relationship between
the State and the Church, the standpoint of the spiritual power would prevail at the end.

IV. In the Modern Age, born with the Renaissance and the Discoveries, and intent on the
rediscovery of classical humanism, the religious division of Europe takes place, and the reli-
gions become state religions, thus paving the way for the State, since it has an official religion,
to make laws of a religious nature.

Simultaneously this was also going to be, in Europe, a period of growing assertion of the
sovereign power of the State itself, which would lead to absolute royal power, in which the
Christian religious faiths, in their various divisions, would play an important role as a political
element of a new concept of state power.

3. The predominance of the model of republican secularism

I. Only in the Contemporary Age did the foundations of secularism, where there is separa-
tion between State and Churches, or generically speaking between the Law, State and Reli-
gion, take root.

Yet this period is far from linear since several distinct experiences run through it:

* The experience of North-American secularism where the State, in a climate of religious
pluralism, sociologically induced by the diversity existing in the former colonies of
North America, collaborates with the religions and recognises and accepts them in the
public space;

* The experience of French secularism where the State assumes the role of the “enemy” of
religion, bent on suppressing its traces, in a fight that is essentially political against the
dominant religion, the Catholic Church;

» The experience of soviet secularism where the State persecutes religion as an “obscuran-
tist” manifestation - “the opium of the people”, in the words of Karl Marx - and consid-
ers it an ally of the bourgeoisie, obstructing the road to communist society and man.
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II. Consequently, nowadays, the model of the separation between State and Churches,

and also between the Law and Religion, is spreading, albeit according to different schemes:

* Cooperative separation, where the State, pursuing identical aims, collaborates with re-
ligious faiths in activities undertaken by the latter;

* Neutral separation, where the State does not intervene in any activities jointly with re-
ligious faiths.

III. There are undeniable advantages in the model of separation between State and

Churches since some principles and guidelines arise from it that are of benefit to all:

* The liberty (freedom) of religion and conscience - if the State remains silent on the mat-
ter, then each individual and group is free to choose his/her religion, to practice it, to
leave it and to join it again according to the criteria of each of the religions at issue;

» The principle of equality in the treatment of religions - if there is no official religion,
then there are no unfavourable treatments but only the acknowledgement of a social
and human reality with whom the State may collaborate for certain purposes;

» The democratic principle insofar as the separation between state and religious faiths
prevents the political power from becoming the prey of any religion, all party political
groups being allowed to gain and exercise political power regardless of their religious
allegiance.

4. The evolution of the Relationship between Portuguese Constitutionalism and Religion

I. It goes without saying that the formation and evolution of the Portuguese State could
not but be sensitive to these fundamental vectors in the appearance of the various models of
relationship between law and religion, in particular roman catholicism.

That presence was felt at the very moment of the birth of Portugal, in two distinct histori-
cal events:

* When the future first King, D. Afonso Henriques, after the battle of Ourique in 1139, re-

ceived a divine Christian revelation and gained the courage to fight the “sarracens”; and

* When Pope Alexander II1, in 1179, conferred the title of rex to that same D. Afonso Hen-
rique by the Papal Bull Manifestis probatum.

Hence, during the entire pre-constitutional period and with some rather unedifying epi-
sodes along the way, such as those which occurred at the time of the Marqués de Pombal,
Portugal went from mediaeval hierocratism, first, with the Pope intervening in many internal
affairs, such as the discovered territories and the Treaty of Tordesilhas, to, at a later time, after
the advent of the absolutist State.

II. Curiously, during the first constitutional age, in the 19" century, no significant chang-
es arose from the Constitution of 1822, the Constitutional Charter of 1826 and the Constitu-
tion of 1838. The system continued to be one of official religion albeit with progressive but
timid attempts at introducing some tolerance for other religions. Thus:

* In the Constitution of 1822, Article 19 stipulated as one of the duties of the Portuguese

the need to “...venerate religion...;

* In the Constitutional Charter of 1826, Article 6 established that “All the other religions
shall be permitted to foreigners, who shall be allowed to worship in their homes or in
houses to that effect which shall not take the exterior form of a temple”;

 In the Constitution of 1838, Article 3 asserts, “The State’s religion is the Roman Catholic
and Apostolic Religion”.

III. The scene underwent a radical change when the Revolution of 5 October 1910 pro-
claimed the republic and headed towards a secular model of religious persecution, the victim
of which was to be the main religion, i.e. the Catholic Church.

The Constitution of 1911 enshrined in its apparent simplicity a model of secularism, of
neutral separation between State and Religion, with its Article 3(4) and following laying
down several provisions to that effect.
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Yet the implementation of the significant Separation Act, enacted before the framing of
the Constitution of 1911, was going to attest the actual presence of a model of true persecution
against religion, aimed against the Catholic Church.

Political practice, as well as some ordinary laws passed at the time, pointed indeed in that direc-
tion: they joined in a frenzied attack against the Catholic Church, whose properties were confis-
cated and religious orders dissolved. The part that some radical freemason groups played in these
attacks was decisive.

IV. With the inauguration of the “Estado Novo” regime after the military coup of 28 May 1926,
a new course was steered, that of reconciliation between the State and the Catholic Church. For-
mally the principle of secularism was applied, but in practice a more favourable treatment was ac-
corded to the latter religion.

The principle of the separation between State and Religious confessions was going to be en-
shrined in Article 46 of the Constitution of 1933 in the following terms: “Without prejudice to the
provisions of the concordats concerning the “Padroado” [patronage of missions], the State main-
tains the regime of separation with regard to the Catholic Church and any other religion or cults
practised within the Portuguese territory...".

Yet this regime of separation coexisted with the particular treatment granted to the catholic
faith, not only in practice but also as a result of the celebration of the Concordat of 1940, and not to
mention the subsequent evolution of the wording of the Constitution, which, in the new Article 45
introduced by the Constitutional reform of 1951, defined the Catholic faith as “...the religion of the
Portuguese Nation...”.

V. In the wake of the 25 April 1974 Revolution, known as the Revolution of the Carnations and
following the adoption of the Constitution of 2 April 1976 (CRP), a new model emerged that kept
to the line of separation between State and religious faiths, but where the first acknowledges and
protects the latter.

On the plane of the fundamental rights, the liberty of conscience and religion, both from an
individual and a collective viewpoint, is extensively dealt with and enshrined in this Constitution.

At the level of the organisation of political power, the State is declared to be non-confessional -
the Portuguese State does not have a religion - and the separation between State and Churches is
raised to the status of material limit of constitutional reform.

5. The present Constitutional and Legal System of Kooperative Separation between State
and Religion

I. The other dimension that is similarly present in the republican principle embodied in Portu-
guese Constitutional Law corresponds to the application of the model of cooperative separation
between political power and religious phenomenon.

This is a matter that is equally relevant from the standpoint of the CRP, which does not refrain
from setting out various rules and principles in that respect:

* At the level of the safeguarding of fundamental rights, it asserts the freedom of religion and

conscience with several tiers of protection (Article 41 of the CRP); and

* At the level of the political organisation, this issue has been elevated to the rank of material

limit of constitutional reform (Article 288(c) of the CRP).

The sub-constitutional legislation, on the other hand, has complemented the guidance drawn
up by the Constitution with the Religious Liberty Act (LLR), as well as a large amount of comple-
mentary legislation generically applicable to all religions; furthermore, a new concordat between
Portugal and the Holy See was signed on 18 May 18 2004.

II. In what concerns the fundamental rights, the core precept consists in the positivisation of
the liberty of conscience and religion; in its first paragraph it stipulates “Freedom of conscience,
religion and worship is inviolable” (Article 41(1) of the CRP).

This fundamental right irradiates from there to other specific spheres where the importance of
religious activity is equally felt:
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* On an individual basis through the free activity of people in the manifestation of their reli-
gious faith, either in private or in public, in worship or any other pertinent manifestation;

* On an institutional basis through the free establishment of religious associations and
their liberty of organisation and activity that may benefit from the protection of the
State and the legal order.

III. The organisation of political power, for its part, is in accordance with the notion of
separation between political power and religious phenomenon. Identification between or,
even worse, fusion of these two spheres of collective life is impossible.

In various fields where it operates, the State is expected to be guided by religious neutrality:

e In the media: “Freedom is guaranteed to each denomination to teach its religion and to
use its own media to carry out pertinent activities”(Article 41 (5) of the CRP);

* In public education and culture: “The State shall not plan education and cultural devel-
opment in accordance with any philosophical, aesthetic, political, ideological or reli-
gious precepts” (Article 43(2) of the CRP);

o In public education: “Public education shall be non-denominational” (Article 43(3) of
the CRP).

And to confirm the foregoing, in addition to the principle of non-interference of religion
with the organisation of political powers, it is expressly stipulated with respect to the mate-
rial limits of constitutional reform “The laws revising this Constitution shall respect: ... The
separation of Churches and State” (Article 288(c) of the CRP).

IV. A reading of the LLR confirms entirely everything we have said since it rests on two struc-
turing principles of the model of cooperative separation between State, Law and Religion:

* On one hand, the principle of separation: Article 3 asserts that “The Churches and other

religious communities are separated from the State and free in their organisation and
exercise of their functions and worship”;
On the other, the principle of cooperation, under which, as may be inferred from Arti-
cle 5 of the mentioned law, “The Portuguese State shall collaborate with the Churches
and the religious communities based in Portugal having regard to their degree of repre-
sentativity and in view namely of promoting human rights, enhancing the integral de-
velopment of each individual person and fostering the values of peace, liberty, solidar-
ity and tolerance”.

V. With regard to sub-constitutional legislation, the enactment in 2001 of the LLR should
be underlined. It updated the Religion Law in Portugal, revoking Law No 4/71, which for-
merly provided guidance on the matter at issue.

The Religious Liberty Act consists of 69 articles organised in the following eight chapters:

» Chapter I - Principles

» Chapter Il - Individual rights of religious freedom

 Chapter III - Collective rights of religious freedom

» Chapter IV - Status of the Churches and religious communities

» Chapter V - Agreements between religious bodies corporate and the State

 Chapter VI - Commission for Religious Liberty

e Chapter VII - The Catholic Church

» Chapter VIII - Complementary and transitional provisions

VI. There are many relevant innovations to be underlined in this LLR that deserve high praise:

* The innovation in the employment status of workers who profess a religion, whereby
the respective days of rest and worship are upheld;

* The acknowledgement of the civil effects, in general terms, of religious marriage;

 The institutionalised and organised acceptance of religious assistance attesting to a pub-
lic interest in this matter on the part of the State;

 The protection of the religious cultural goods and the town-planning concerns over the
location of Church goods.
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Restituce zabavené pudy a financovani cirkvi z verejnych zdroja

Fernando Soares Loja

Restituce zabavené pudy

V roce 1910 se Portugalsko stalo republikou. Do té doby byla jedinou cirkvi povolenou na por-
tugalském tizemi fimskokatolicka cirkev, prestoze cizinci mohli soukromé vyznavat Boha v soula-
du s obrady svych cirkvi bud’ doma nebo v budovich, které ale nesmély mit podobu chramf.

JakoZzto jedina cirkev v Portugalsku byla fimskokatolicka cirkev na pocatku 19. stoleti vlastni-
kem poloviny veskeré pudy v zemi. A jeji bohatstvi neustile rostlo, protoZe ze zdkona byli vSich-
ni, véetné€ krale, povinni platit fimskokatolické cirkvi ro¢ni desatek ze vSech hrubych pfijmut
z majetku. V roce 1834 byly rozpustény veskeré mnisské fady a piida nileZejici opatstvim a klas-
teram byla rozprodina soukromym investortiim. Ani vlada Jeho Velicenstva ani vlida Portugal-
ské republiky nevyplatila fimskokatolické cirkvi Zidnou ndhradu, ani ji s vyjimkou nékolika
chramt pudu nevritila. O stoleti pozdé&ji uzavrel stit se Svatym stolcem konkordat a fimskokato-
licka cirkev se vzdala narokt na nahradu nebo na restituci zabavené pudy.

Financovani cirkvi a dalSich nabozZenskych spolecenstvi z vefejnych zdroja

Ustava z roku 1976' i zikon o naboZenské svobodé z roku 2001% obsahuji zasadu odluky
cirkve od stitu, coZ znamena, Ze cirkve a dal$i naboZenské spolecnosti jsou oddéleny od statu a jsou
nezavislé, pokud jde o zpusoby jejich organizace a praktikovani naboZenskych vyznani. Zasada
odluky cirkvi od stitu také znamend, Ze stat nevyhlasuje zidné naboZenstvi ani se jakkoli nevyja-
dfuje k nabozZenskym zalezitostem.? Na druhou stranu stit uznava a ocenuje ulohu cirkvi v socidl-
ni oblasti. Podle zikona neni stit opravnén financovat cirkve ani jejich naboZenské aktivity, ale
na druhou stranu je stat ochoten spolupracovat s cirkvemi a financovat jejich socidlni programy.
To je moZné na ziklad¢€ zasady spoluprice, kterad sice neni Gistavni zidsadou v tom smyslu, Ze by se
o ni Ustava zmiflovala, ale jedn4 se o zdsadu zakotvenou v zikonu o niboZenské svobodé&.* Pokud
jde o pravni postaveni cirkvi, v praxi tu existuje urcity dudlni systém. Na jedné stran€ je zde fim-
skokatolicka cirkev a na druhé strané€ ostatni cirkve a nibozenské spolec¢nosti. Je to vyjadfeno
prostrednictvim raznych pravnich nastrojii pouZivanych v jednotlivych pfipadech: vztahy mezi
Portugalskou republikou a fimskokatolickou cirkvi jsou zakotveny v Ustavé, v konkordatu z roku
2004 a v nékterych ustanovenich zikona o niboZenské svobodé. Na druhé strané tu existuji dalsi
cirkve a niboZenské spolecnosti, na které se podle Ustavy a zikona o niboZenské svobodé vztahu-
je stejny pravni rezim. Ostatnimi cirkvemi mini zakon kiestanskd spolecenstvi, jako jsou protes-
tantské a ortodoxni cirkve, zatimco naboZenskymi spole¢nostmi mini zikon niboZenské entity,
které se nehlasi ke kiestanstvi, napriklad Zidovské obce, muslimska, buddhistickd a hinduisticka
spolecenstvi, vyznavace kultu Bahai atd.

Systém financovani katolické cirkve neni myslen jako ndhrada za ptidu a budovy vyvlastnéné
v 19. stoleti. Stejné jako financovani ostatnich cirkvi, vychazi hlavn€ z potieby zajistit stejné€ zachaze-
ni - protoZe jak Ustava tak i zdkon o niboZenské svobodé® vyZaduje rovnopravné zachizeni se

Clanek 41/4 Ustavy z roku 1976 (Zasada odluky cirkvi od statu)

Cirkve a dalsi naboZenské spolecnosti jsou oddéleny od stitu a jsou nezavislé, pokud jde o zptisoby jejich organizace a prakti-
_kovani nabozZenskych vyznani.
Clanek 3 zdkona o nibozZenské svobodé (Zasada odluky cirkvi od statu)

Cirkve a dalsi nabozenské spolecnosti jsou oddéleny od stitu a jsou nezavislé, pokud jde o zptisoby jejich organizace a prakti-
_kovani niboZenskych vyznani.
Clanek 4 zakona o nabozenské svobodé (Zasada nezasahovani statu do nabozZenskych zaleZzitosti)

Stat nevyhlaSuje Zaidné niboZenstvi ani se nevyjadfuje k niboZenskym zileZitostem.
Clanek 5 zakona o nabozenské svobodé (Zasada spoluprace)

Stit spolupracuje s cirkvemi a niboZenskymi spole¢nostmi zaloZenymi v Portugalsku, s ohledem na jejich reprezentativnost,
_pfedevsim pokud jde o podporu a rozvoj lidskych prav, rozvoj osobnosti a hodnot miru, svobody, solidarity a tolerance.
Clanek 2 zakona o nabozenské svobodé (Zasada rovnosti)

1. Nikdo neni opravnén ziskdvat jakékoli vysady nebo vyhody nebo byt znevyhodiovin, stihdn, zbavovin jakychkoli prav nebo

osvobozen od néjaké povinnosti z diivodil svého presvédceni nebo nibozenskych praktik.
2. Stat nesmi diskriminovat Zadnou cirkev ani niboZenské spolec¢nosti ve vztahu k ostatnim.

IS

173



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

vSemi obcany. V Portugalsku existuji zptisoby pfimé a nepifimé financni podpory. Nejprve se
budeme vénovat ndstrojiim primého financovdni.

Zasada odluky cirkvi od statu by nds méla vést k zavéru, Ze stat nevyplaci mzdy duchovnich.
Ovsem stat hradi dichody lidem, ktefi pusobili jako katolicti misionari v byvalych portugalskych
koloniich. Portugalsko mélo kolonie az do roku 1974, ale stit stile vyplaci diichody byvalym ka-
tolickym misionartm. Stat dile hradi platy asi tfem stiim katolickych duchovnich, ktefi pracuji
ve vefejnych funkcich a ktefi pusobi jako kaplani v nemocnicich, ve vojenskych zafizenich nebo
ve vézenich. VSichni z vySe uvedenych jsou placeni ze stitniho rozpoctu a doposud jsou vSichni
kaplani fimsti katolici. Pravé minuly tyden schvilila vlada tfi navrhy zakonu, které dosud nebyly
zvefejnény v Ufednim listu a které zavedou nékolik zisadnich zmén ohledné pravniho reZimu
nabozenské pomoci, zvlasté pak v oblasti financovani kaplant ve smyslu rovnopravného posta-
veni vSech obc¢an a cirkvi.

Pokud jde o vystavbu kostelq, stat fimskokatolick€é cirkvi na jejich vystavbu pfispiva.
Kromé toho obce casto zdarma poskytuji fimskokatolické cirkvi pozemky pro vystavbu
novych kostelt. Velice malo ptrikladt tykajicich se ostatnich cirkvi nebo niabozZenskych
spolec¢nosti znamena vyjimku z tohoto pravidla. Napfiklad v Lisabonu si stejné zachazeni
zajistila pouze dvé€ spolecenstvi - sunnitSti muslimové a hinduisté. SunnitSti muslimové
ziskali od radnice bezplatné pozemky a hinduisté€ si je nakoupili za symbolickou cenu. Kro-
mé symbolické ceny zaplacené za pozemky ziskalo hinduistické spolecenstvi na vystavbu
samotného chrimu i podstatny prispévek od stitu. Ziadna jind spolecenstvi neziskala
od obci pozemky na vystavbu novych chrami ani financ¢ni podporu na jejich vystavbu
od statu, prestoze o né zadala.

Ndstroje neprimého financovdni zahrnuji hlavné danové vyjimky a odpocty. Ze statni-
ho rozpoctu jsou prostfednictvim danovych vyjimek nebo odpoctl financovany veskeré
cirkve a nibozZenské spolecnosti, které jsou zapsané v pfislusném registru nibozenskych
organizaci. Pokud jde o fimskokatolickou cirkev, urcitd ustanoveni jsou obsazena v nedav-
ném konkordatu podepsaném v roce 2004, a ostatni kiestanské cirkve a dal$i naboZenské
spolecnosti se fidi ustanovenimi obsazenymi v zakoné o nibozenské svobodé.¢

¢ Clanek 31 zdkona o niboZenské svobodé (Nezdanitelné dotace)
1. Cirkve a dalsi naboZenska spolecenstvi jsou opravnény bez omezeni a bez jakychkoli dani:
a) prijimat pfispévky od véficich slouzici k vykonu vyznini a obfadi, a dile dary k plnéni jejich obvyklych nebo pfilezitostnych
nabozenskych ucelt;
b) potidat vefejné sbirky, konkrétné uvniti nebo u vchodu do mist vykonu bohosluzeb, a dile v budovach nebo na mistech,
kterd k nim naleZeji;
©) rozdavat bezplatné publikace obsahujici vyhldSeni, oznimeni nebo pokyny tykajici se ndbozenskych zdlezitosti a vystavovat
je na mistech konani bohosluzeb.
2. Vyjimka uvedend v pfedchizejicim odstavci se nevztahuje na ndklady na vycvik, léCeni nebo duchovni poradenstvi, které
nabizeji komercni zafizeni.

Clanek 32 zakona o nabozenské svobodé (Finanéni vyhody)

1. Registrované cirkevni pravnické osoby jsou osvobozeny od veskerych dani nebo vSeobecnych, regiondlnich a mistnich pfi-
spévku tykajicich se:

a) mist vykonu nidboZenského vyznini nebo jinych nemovitosti nebo jejich ¢asti pfimo urcenych pro vykon nibozZenskych
zamérn,

b) zafizeni slouZicich pfimo a vylu¢né k podpoie niboZenskych ¢innosti;

©) semindiu a dalsich zafizeni prakticky vyuzivanych pfi vychové kné€zi a nabozenské vychové;

d) vedlejsich budov a pfistavki nemovitosti, jak jsou popsany v pododstavcich a) az d), vyuzivanych zvlastnimi socidlnimi zafizenimi;

e) zahrad a parkii u nemovitosti jak jsou popsiny v pododstavcich a) az e), pokud neslouZi vydéle¢nym uceltim.

2. Registrované nabozenské kolektivni instituce jsou dile osvobozeny od méstskych dani z pfevodu nemovitosti i z dart a dédic-
tvi, a dale ode vSech dani tykajicich se zboZi a majetku, kterymi se tyto nahrazuji, pokud se jedna o:

a) nakupy zbozi pro nibozenské tucely;
b) zakladatelské listiny nadaci, pokud jsou zaregistrovany jako naboZenské pravnické osoby.

3. Dary od fyzickych osob niboZenskym kolektivnim institucim jsou pro ucely dané z pfijmu odecitalenymi polozkami az do vyse
25 % z darované ¢astky, a to aZ do vySe 15 % z vyse stanovené dané.

4. Castka ve vysi 0,5 % dané z piijmu fyzickych osob, stanovend na zikladé ro¢niho dafiového pfiznini, miZe byt uréena dafiovym
poplatnikem na niboZenské tucely nebo na charitu nebo cirkvi nebo naboZenské spole¢nosti, kterou urci v daflovém pfiznani,
pokud tato cirkev nebo niboZenska spolecnost pozidaji o dafiovou tlevu.

5. Polozky urcené v souladu s prfedchizejicim odstavcem pro cirkve a ndboZenské spolecnosti jsou dorucovany piimo jim nebo
jejich zastupujicim organizacim, a tyto jsou povinny podat dafilovym organtim vyro¢ni zpravu o vyuZziti obdrzenych cistek.

6. Datiovy poplatnik, ktery nevyuzije prava v souladu s odstavcem 4, je opravnén poskytnout finan¢ni dar ve stejné vysi ve pro-
spéch kolektivni instituce naleZejici vefejné organizaci pro charitativni, pomocné nebo humanitirni ucely nebo soukromé
instituci v rdmci socidlni solidarity, pokud ji uvede ve svém dafiovém pfiznani.

7. Castky, které se pfid€luji institucim v souladu s odstavci 4 a 6 by mély byt uvedeny ve zvlastni kapitole statniho rozpoctu.
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Podle zdkona jsou vSechny cirkve a ostatni naboZenské spolecnosti - i ty, které nejsou zare-
gistrované - opravnény svobodné a bez jakéhokoli zdanéni pfijimat pfispévky od véficich pfi
praktikovani nidboZenskych vyznani a vykonu ndboZenskych obfadi a téZ dotace na plnéni svych
naboZenskych ukold, at jiz pravidelnych nebo nepravidelnych. Veskeré cirkve, i pokud nejsou jako
cirkve zaregistrovany, jsou opravnény prijimat pfispévky od véficich, poradat verejné sbirky, zvlast
splacené nebo vybiran€ pfi vstupu do svych modliteben, nebo jsou opravnény bezplatné distribu-
ovat publikace s vyhldsenimi, oznimenimi nebo pokyny. Pokud jde o registrované cirkve - a to se
vztahuje i na fimskokatolickou cirkev - jsou osvobozeny od placeni veskerych dani - vSeobecnych,
regionalnich i mistnich - tykajicich se jejich mist pro konini bohosluZeb nebo jinych nemovitosti
nebo jejich soucisti, které jsou pfimo urceny pro vykon naboZenskych ¢innosti; zafizeni slouzi-
cich pfimo a vylu¢né k podpore niboZenskych ¢innosti; seminaia a dalSich zafizeni prakticky vy-
uzivanych pfi vychové knézi a niboZenské vychové; a dale vedlejsich budov a pfistavki vyse po-
psanych nemovitosti pouZzivanych zvlastnimi socidlnimi zafizenimi.

Registrované cirkve jsou dile osvobozeny od méstskych dani z pfevodu nemovitosti a z dart
a z dédictvi, pokud jde o nakupy zboZi pro naboZenské ucely.

Dalsi zptisob, jak 1ze cirkvim pomoci pfi ziskavani prostredku, se tykd odpocth z dané z pfi-
jmu daniovych poplatnikil. Dary fyzickych osob urcené pro registrované cirkve jsou pro ucely
placeni dané z pfijmu odecitatelné az do vySe 25 % z darované Castky.

Dal$im nastrojem financovani je vraceni dané z pfidané hodnoty. V roce 1990 vydala vlida na-
fizeni, podle n¢hoZz byla opravnéna poZadovat vraceni zaplacené dané z pfidané hodnoty pouze
fimskokatolicka cirkev, pokud napfiklad néjaka farnost nakoupila zboZi a sluzby slouZici niboZen-
skym ¢innostem. V roce 2005 cinila ¢astka dané z pridané hodnoty vricena fimskokatolické cirkvi
82 milionti eur. Cerstvéjsi tidaje nejsou k dispozici. Od roku 2003 je opravnéno pozadovat vraceni
DPH i nékolik registrovanych cirkvi a nibozZenskych spolecnosti, které prokazatelné pusobi v dané
zemi, ale z praktickych diivoda byly prvni thrady témto cirkvim a niboZenskym spole¢nostem
vyplaceny teprve v loniském roce. Jako alternativu k vriceni DPH maji podle zikona o niboZenské
svobodé cirkve, které€ jsou etablovany v dané zemi, coZ znamend, Ze jsou v ni ¢inné déle nez tficet
let, ndrok na ¢astku ve vysi péti promile z dané z pfijmu fyzickych osob, ktef1 ji takto urci ve svém
ro¢nim danovém pfiznani pro nidboZenské nebo socidlni tucely.

A jesté tu je dalsi zpusob financovani cirkvi na arovni nepfimé pomoci: ze statniho rozpoctu
se nepfimo financuji ¢innosti cirkvi prostfednictvim specidlniho rezimu pfispévka na socidlni
zabezpeceni: kn€zi, pastofi, rabini a imamové plati méné€ nez ostatni pracujici - tedy ¢astku rov-
najici se ¢tyfem procentiim z jejich hrubé mzdy misto jedenacti procent. A cirkve a ostatni ndbo-
Zenské spolecnosti plati podstatné méné nez ostatni zaméstnavatelé - osm procent z vyplace-
nych mezd misto dvaceti ¢tyf procent. Tento zvlastni danovy rezim byl nejprve pouZit pouze
v pfipadé fimskokatolické cirkve, ale ¢asem se rozsifil i na ostatni cirkve a nibozZenské spolec-
nosti. V soucasnosti to je zplisob, jak poskytovat socidlni zabezpeceni duchovnim s mensimi fi-
nanc¢nimi ndklady ze strany jejich cirkvi.

Vedle neptfimého systému financovani stat financuje i socidlni ¢innosti ve stovkach social-
nich institucich a nadaci, z nichZ vétSina ma néjakou vazbu na cirkve a nabozenské spolecnosti,
nebo na nich dokonce naprosto zaviseji. Systém dafiovych tlev pro tyto instituce je prakticky
stejny, jako v pripadé cirkvi a ostatnich ndboZenskych spole¢nosti.

Podle mého nazoru nese stat odpovédnost za to, Ze bude respektovana rovnopravnost obca-
nu tim, Ze skondi protekce projevovana vici jedné konkrétni cirkvi, Ze se bude dodrZovat zasada
odluky cirkvi od statu a Ze stat bude podporovat socialni praci, kterou vynaklada velké mnozstvi
cirkvi a naboZenskych spolecnosti ve prospéch vsech.
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Restitution of Confiscated Land and Public Financing of
Churches

Fernando Soares Loja

The restitution of confiscated land

In 1910 Portugal became a republic. Until then, the only church allowed to exist in Portu-
guese territory was the Roman-Catholic Church, although foreigners could worship God ac-
cording to the rites of their churches in a private way, at their homes or in buildings that
could not have the appearance of temples.

As the only church in Portugal, by the beginning of the 19" century the Roman-Catholic
Church was the owner of half the land of Portugal. And its richness was still increasing be-
cause of the legal system which required that everybody, even the king, had to pay a tenth of
all gross income on their properties to the Roman-Catholic Church annually. In 1834, all mo-
nastic orders were dissolved and the land of the abbeys and monasteries was sold to private
investors. Neither the Government of His Majesty nor the Government of the Portuguese re-
public compensated or gave back land to the Roman-Catholic Church except for several tem-
ples. A century later, only in 1940, the State and the Holy See signed a Concordat and the Ro-
man-Catholic Church dropped its claims for the compensation or restitution of the
confiscated lands.

The public financing of churches and other religious communities

Both the Constitution of 1976’ and the Religious Freedom Act of 2001 ® state the prin-
ciple of separation between churches and the State which means that churches and other
religious communities are separated from the State and are free in their manner of organiza-
tion and in the practice of their activities and worship. The principle of separation also means
that the State does not adopt any religion whatsoever, nor pronounce itself regarding reli-
gious issues.” Nevertheless, the contribution of churches in social areas is recognized and
valued by the State.

According to the law, the State cannot finance the churches and their religious activities,
but on the other hand, the State is willing to cooperate with the churches and finance their
social activities. This is allowed by the principle of cooperation which is not a constitutional
principle in the sense that the Constitution doesn’t mention it, but it is a principle proclaimed
by the Religious Freedom Act.'®

In practical terms, there is a dual system concerning legal status of churches. There is the
Roman-Catholic Church on one side and the other churches and religious communities on
the other side. This is shown by the different legal instruments applicable in each case: The
relations between the Portuguese Republic and the Roman-Catholic Church are framed by
the Constitution, the Concordat of 2004 and some provisions of the Religious Freedom Act.
On the other hand there are the other churches and religious communities who share the
same legal regime framed by the Constitution and the Religious Freedom Act. By other
churches, the law means Christian communities like Protestant Churches and Orthodox

7 Article 41/4 of the Constitution of 1976 (Principle of separation)
Churches and other religious communities are separate from the State and are free in their manner of organisation and in the
practice of their activities and worship.

8 Article 3 of RFA (Principle of separation)
Churches and other religious communities are separate from the State and are free in their manner of organisation and in the
practice of their activities and worship.

 Article 4 of RFA (Principle of non-denominational State)
The State does not adopt any religion whatsoever, nor pronounce itself regarding religious issues.

1" Article 5 of RFA (Principle of co-operation)
The State will co-operate with the churches and religious communities established in Portugal, taking into consideration their
representativeness, namely in view of the promotion of human rights, of the integral development of each person and the
values of peace, freedom, solidarity and tolerance.
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Churches and by religious communities the law means those religious entities who are not
Christian, for example Jewish, Muslim, Bah4’i, Buddhist, Hindu communities and so on.

The financing system of the Catholic Church is not intended as a compensation for the
expropriation of land and buildings that occurred back in the 19" century. As for the financing
of other churches, it is dictated mainly by the need of coming closer to equal treatment - as
the Constitution and the Religious Freedom Act" impose equal treatment for all citizens.

In Portugal there are means of both direct and indirect financial support. Let’s begin with
direct financing instruments.

The principle of separation between the State and the churches should lead us to con-
clude that the State does not pay the salaries of clergymen. However, the State pays pensions
to those who were Catholic missionaries in former Portuguese colonies. Portugal ceased to
have colonies in 1974, but the State still pays pensions to former Catholic missionaries. The
State also pays the salaries of about 300 Catholic priests enrolled as Public Officers and of
those who are chaplains working in hospitals, in military premises or in prisons. All of the
above mentioned are paid by the State budget and all the chaplains are, so far, Roman Catho-
lics. This very last week the Government approved three bills, not yet published in the official
gazette, that are going to introduce several major changes in the legal regime of religious as-
sistance, namely in the financing of the chaplains under the idea of equality of treatment to
all citizens and churches.

Concerning the temple building, the State has made financial contributions to Roman-
Catholic Church for the construction of new temples. Furthermore the municipalities often
make public land available for the construction of new temples for the Roman-Catholic
Church free of charge. Very few examples of other churches or religious communities make
exception from this rule. In Lisbon, for example, only two communities - the Sunni Muslim
Community and a Hindu community were treated in equal terms. The Sunni Muslim com-
munity received land for free from the town hall and the Hindu Community bought the land
for a token price. The Hindu community, along with the token price in exchange for the land,
received a substantial contribution from the State for the construction of the temple itself. All
the other communities have not been granted with land for the construction of new temples
by municipalities or financially supported in such constructions by the State, though they
have been applying for such benefits.

The indirect financial instruments comprise mainly the tax exemptions and deductions.
The State budget finances indirectly through tax exemptions or deductions all the churches
and religious communities that are registered before the adequate registry of religious enti-
ties. For the Roman-Catholic Church there are provisions in the recent Concordat signed in
2004, and for the other Christian Churches and other religious communities, there are provi-
sions in the Religious Freedom Act.'?

' Article 2 of RFA (Principle of equality)
1. No one can be privileged, benefited, aggrieved, persecuted, deprived of any right or exempt from any duty on account of his
or her convictions or religious practice.
2. The State shall not discriminate any church or religious community in relation to others.
12 Article 31 of RFA (Tax-free contributions)
1. Churches and other religious communities can freely, and without being subject to any tax:
a) Receive contributions from believers for the exercise of worship and rites, as well as donations for the fulfilment of their
religious purposes, with a regular or casual nature;
b) Make public collections, specifically within or at the door of the places of worship, as well as in the buildings or places that
belong to them;
©) Distribute free of charge publications with declarations, notices or instructions on religious matters and display them in
places of worship.
2. The cost of training, therapy or spiritual counselling offered by enterprises is not included in the exemption of the previous
paragraph.
Article 32 of RFA Fiscal benefits
1. Registered religious corporate bodies are exempt of any tax or general, regional or local contribution on the following:
a) Places of worship or other property or parts of properties directly intended for the realisation of religious objectives;
b) Installations of direct and exclusive support for activities with religious purposes;
©) Seminaries or any establishments effectively destined for the training of ministers of religion or religious education;
d) Outbuildings or annexes of the properties described in sub-paragraphs a) to d) for the usage of special social welfare insti-

tutions;
e) Gardens and parks of the property described in sub-paragraphs a) to €) provided they are not intended for profit purposes
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The law says that all churches and other religious communities - even those who are not
registered - can freely and without being subject to any tax receive contributions from be-
lievers for the exercise of worship and rites as well as donations for the fulfillment of their
religious purposes with the regular or casual nature. All churches, even those who are not
registered as such, can receive contributions from believers, can make public collections,
specially redeemed or at the door of the places of worship, or can distribute free of charge
publications with declarations, notices or instructions. Concerning registered churches -
and this applies to Roman-Catholic Church as well - they are exempt of any tax - general,
regional or local - concerning places of worship or other property or parts of properties di-
rectly intended for religious objectives; installations of direct and exclusive support of activi-
ties with religious purposes; seminaries or any establishments effectively used for the train-
ing of ministers of religion, for religious education; and outbuildings or annexes of the
properties described above for the usage of special social welfare institutions.

Registered churches are also exempt from the municipal tax on estate transition as well as
from donations and inheritance with respect to purchase of goods for religious purposes.

Another way of helping churches to get funds is to grant taxpayers deductions on their
income tax. Donations made by individuals to registered churches are, for the purpose of
income tax, deductible up to 25% of the amounts delivered.

Another financing instrument is VAT reimbursement. In 1990, the Government issued
a decree allowing only the Roman-Catholic Church to claim the return of Value-Added Tax
paid when one parish, for example, purchased goods and services related with religious ac-
tivities. In 2005, VAT reimbursed to Roman-Catholic Church amounted to 82 million euros.
More recent data have not yet been displayed.

From 2003 on, a few registered churches and religious communities, acknowledged as
settled in the country, are also entitled to claim the reimbursement of VAT, but, for practical
reasons, only last year were the first reimbursements paid to these churches and religious
communities.

As an alternative to VAT reimbursement, the Religious Freedom Act states that churches
that are settled in the country, which means they have been active for more than thirty years,
may benefit from an amount equivalent to five per thousand of the income tax of individuals,
settled on the basis of annual statements when intended by the taxpayer for religious pur-
poses or social assistance.

There is another way for the financing of churches on the level of indirect financing: The
State budget finances indirectly the activities of the churches through a particular regime of
contributions to the social security: Priests, pastors, rabbis and imams pay less than other
workers - an amount corresponding to four per cent of their gross salary instead of eleven
per cent. And the churches and other religious communities pay much less than other em-
ployers - eight per cent on the salaries paid instead of twenty-four per cent. This special re-
gime began by being applied only to Roman-Catholic Church, but, with time, it was extended
to the other churches and religious communities as well. And this is the way of granting

2. Registered religious collective entities are also exempted from the municipal transmission tax on estate as well as from dona-
tions and successions, or any other taxes on goods and assets that replace these with respect to:
a) Purchase of goods for religious purposes;

b) Deeds of incorporation of foundations, once registered as religious corporate bodies

. Donations made by individuals to the religious collective entities for the purposes of income tax are deductible in 25% of the
amounts delivered, up to 15% of the assessment.

4. An amount equivalent to 0,5% of the income tax of individuals, settled on the basis of annual statements, can be intended by
the taxpayer for religious objectives or acts of charity, a church or religious community settled in the country, which they shall
indicate in the income tax return, provided that the church or religious community has requested the tax benefit.

. Items intended, under the terms of the previous point, for church and religious communities are delivered to same or their
representative organisations which shall present the Inland Revenue with an annual report on the destination of the amounts
received.

6. The taxpayer who does not use the right foreseen in no. 4 may make an equivalent fiscal donation in favour of a collective
entity of public utility for charity, assistance or humanitarian purposes or a private institution of social solidarity, which he
will refer in his income tax statement.

7. The amounts to be delivered to the entities referred in paragraphs 4 and 6 should have their own item in the State Budget.

W

N

178

Restitution of Confiscated Land and Public Financing of Churches

social security to clergymen with less financial effort from their churches.

Apart from indirect funding system, the State finances the social activities of hundreds of
social institutions and foundations, most of them related and even dependent on churches
and religious communities. The tax exemptions system for these institutions is basically the
same as the one applicable to the churches and other religious communities.

It is my belief that it is the responsibility of the State to respect the equality of citizens by
ceasing favouring any particular church, to respect the principle of separation from any
church and to co-sponsor the social work provided by so many churches and religious com-
munities for the benefit of all.
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Financovani cirkvi v Rakousku
Oliver Henhapel

1. Zakonem uznané cirkve a nabozZenské spole¢nosti

V zijmu lepsiho porozuméni je nutno se v ivodu zminit o rakouském systému zikonného
uznani. Rakouské konfesni pravo je v podstaté uspofadino tfistupniové. Prvni stupen tvori svo-
boda vyznani jednotlivce a skupin osob, kterd je uvedena jiz v zikladnim zikonu statu z roku
1867, dale deklarovana ve statni smlouvé ze St. Germain z roku 1919 a konkretizovana a aktuali-
zovana v Evropské umluvé o lidskych pravech z roku 1951, kterd ma v Rakousku od roku 1958
platnost ustavniho zdkona. Druhym stupném je registrace spolecenstvi osob jako registrované-
ho nibozZenského spolecenstvi, kterd je podle spolkového zikona z roku 1998 zavisla na exis-
tenci nebo neexistenci urcitych, nasledujicich, zikonem upravenych skutecnosti.

1. DoloZeni vlastniho naboZenského uceni;

2. Minimalni pocet 300 stoupencu;

3. Minimalni interni organizace;

4. Neni splnén zadny z nasledujicich diuvodt pro zakazani:

a) porusovani zajmu spolec¢nosti, vefejné bezpecnosti, poradku, zdravi a moralky nebo
prav a svobod jinych;

b) omezovani psychického vyvoje mladych lidi;

¢) zasahy do fyzické integrity osob;

d) pouzivani metod psychoterapie k pfedavani naboZenstvi.

Tretim stupném je postaveni zdkonem uznané cirkve nebo niboZenské spole¢nosti. Dosa-
Zeni tohoto stupné opét zavisi na zikonem stanovenych skute¢nostech. V kratkém souhrnu
se jednd o nasledujici skute¢nosti:

1. nejméné¢ dvacetilet€ trvani, z toho deset let jako ndboZenské spolecenstvi v Rakousku;

2. minimalni pocet zhruba 16.000 ¢lent (dvé tisiciny obyvatelstva pfi poslednim s¢itini lidu);

3. pozitivni zasadni postoj vici statu a spolecnosti;

4. penézni prostiedky jsou vyuziviny pouze pro nabozenské ucely (véetné dobroc¢innych),

5. nedochizi k protizaikonnym jevim (napfiklad zlehcovani naboZenskych uceni v trestné

pravnim smyslu) ve vztahu k ostatnim cirkvim a naboZenskym spolecenstvim.

Vsechny otazky souvisejici s financovanim navazuji v pfisluSnych materidlnich zdkonech
na postaveni zdkonem uznané cirkve nebo niaboZenské spolec¢nosti, kterych je v soucasné
dobé v Rakousku ¢trndct. Na viechna ostatni ndboZenska vyzndni se tyto upravy neaplikuji.

2.V Rakousku neexistuje Zadna prima finan¢ni podpora cirkvi nebo nabozenskych
spolec¢nosti

Principem rakouského konfesniho prava je schopnost sebezichovy cirkvi a naboZenskych spo-
le¢nosti. Tato vyplyva z riiznych pravnich norem, napiiklad ze zikona o uznani z roku 1874, ze zako-
na o izraelitech z roku 1890, ze zikona o islimu z roku 1912 nebo ze spolkového zakona o pravni
subjektivité spolecenstvi nabozenského vyznani z roku 1998. Tyto pravni zaklady proto napfiklad
stanovi, Ze pro stitni povoleni niboZenské obce je nutno podat doklad o tom, Ze tato obec je schop-
na obstarat prostfedky, které jsou potrebné pro udrZeni bohosluZzebnych ustavii a podobné
(§ 5 zdkona o uznani z roku 1874), nebo napfiklad, Ze nabozenské obci, jejiz hmotné prostiedKy jiz
nestaci k plnéni zikonnych podminek existence (udrzovani ustavii potfebnych pro nabozenské
potieby jejich clentt), miZe byt statni uznani odiiato (§ 8 zikona o izraelitech z roku 1890).

V souladu se zasadou samofinancovani maji cirkve a naboZenské spole¢nosti moznost
samy stanovit a vybirat pirispévky. Pravni podklady k tomu lze ¢aste¢né nalézt v pravnim za-
kladu cirkvi a naboZenskych spolecnosti nebo pro nékteré cirkve ve vlastnim zakoné€. Struk-
tura téchto uprav vylucné vyplyva z historie jejich vzniku.
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Stat tedy neposkytuje cirkvim a naboZenskym spole¢nostem Zidnou pfimou finan¢ni pod-
poru. Poskytuje vSak podporu pfi uplatiiovani naroku cirkvi a niboZenskych spole¢nosti vici
jejich clentim. Tato podpora, napfiklad formou informovani cirkve o datech jejich ¢lent, zpti-
sobuje vefejnému sektoru naklady, i kdyZ jen v nepatrné mire. Dale maji nékteré cirkve a na-
bozenské spolec¢nosti moznost exekuc¢né vymahat nezaplacené Castky spravni cestou. Tato
moznost v8ak jiz dlouhou dobu nebyla vyuZita.

Ustanoveni o finan¢nim plnéni pro fimskokatolickou, evangelickou a starokatolickou cirkev
stejn€ jako pro Zidovskou nidboZenskou obec, kterd se nachdzeji v rakouské legislativé, se opiraji
o Clanek 26 Rakouské statni smlouvy a souviseji s vyrovnanim, respektive s nipravou dusledkii
nirodniho socialismu v Rakousku, a tudiZ je nutno je chdpat vylu¢né€ z tohoto aspektu.

3. Zakonem uznané cirkve a nabozenské spolec¢nosti dostavaji nepfimé podpory
V pfipad€ nepiimych podpor je nutno rozliSovat mezi dvéma oblastmi. Za prvé se jedna
o podpory pfi poskytovini sluZeb cirkvemi a naboZenskymi spolec¢nostmi, které jsou v obec-
ném vefejném zijmu, formou vécného plnéni v Sirokém smyslu slova, a za druhé o pausilni
podporu uzninim nehmotnych sluzeb, které cirkve a niboZenské spolecnosti poskytuji.

V oblasti nehmotnych sluzeb se vychazi ze skutecnosti, Ze svobodny demokraticky pravni
stat, ktery je mimo jin€ zaloZen na niboZenské svobodé¢, nemtiZe a nesmi vyvijet Zidnou ¢innost
v oblasti urcovani smyslu zivota svych obcant (,,zakaz indoktrinace“, odvozen z Evropské umlu-
vy o lidskych pravech). Stit je tudiz odkdzan na to, Ze se s témito otizkami vypofaddji dobrovol-
na spolecenstvi a tim vnesou do spolecnosti urc¢itou moralné-eticky-nabozensky-filosofickou
dimenzi. Uznanim této dimenze, kterou stat nemuze poskytnout, se stit dafiovym uznanim spo-
lupodili na ¢asti finan¢nich prostfedkt vynakladanych na praci cirkvi a niboZenskych spolec-
nosti, které€ jsou ustiednim poskytovatelem téchto sluZeb.

Toto se v Rakousku v podstaté provadi formou

1. odecitani prispévku z dani az do maximalni ¢astky 200,- eur za osobu a rok;

2. odecitani dobrovolnych dart zafizenim na podporu cirkevnich ucelq;

3. osvobozeni nemovitosti od pozemkové dang;

4. osvobozeni od dané z pfijmu pravnickych osob;

5. osvobozeni od dané z obratu;

6. osvobozeni od poplatki ve styku s tufady.

K bodu 1 je nutno poznamenat, Ze v disledku danové reformy v roce 2009 doslo ke zmé-
né v celkové struktufe. Byla zde vedle zvySeni ¢astky ze 100,- eur na 200,- eur ro¢né€ soucasné
zavedena moznost, ktera v Rakousku dosud neexistovala, odecitani dara pro okruh zvyhod-
nénych dobrocinnych nevladnich organizaci stanovenych nafizenim aZ do vy$e jednoho pro-
centa pfijmu tvoriciho ro¢ni vyméfovaci danovy zaklad.

U zvyhodnénych zafizeni podle bodu 2 se jednd o cile, které slouZzi instituciondlni péci
o viru, kterd saha od bohosluZeb a jinych niaboZenskych akci pfes vzdélaviani duchovnich az
po misijni spolky a spolky pro vystavbu kostelt.

Osvobozeni od pozemkové dané ma obecnou slozku ve formé osvobozeni fyzickych nebo
pravnickych osob, jejichZ ¢innost slouZi vyluéné dobroc¢innym a vefejné prospésSnym uce-
Itm, a ,cirkevni slozku“ ve formé uprav, které navazuji na urcité nabozenské ¢innosti. Obecna
Cast ale diky rozsihlym ¢innostem cirkvi a niboZenskych spole¢nosti v socidlni a charitativni
oblasti prospiva v rozsihl€é mife také cirkvim a niboZenskym spolecnostem, respektive jejich
soucdstem nebo zafizenim. Cirkevni ¢ast se v podstat€ vztahuje na kostely, zafizeni duchovni
péce nebo zafizeni pro vzdélavani knézich, jako jsou napfiklad biskupské knézské seminare.

K osvobozeni od dané z ptijmu priavnickych osob je nutno poznamenat, Ze toto plati pou-
ze pro vefejnopravni sdruZeni a jimi spravovana zafizeni, kterd slouzi k podpofre cirkevnich
nebo dobrocinnych cilt. Jestlize cirkve nebo ndbozZenské spole¢nosti provozuji Zivnostenské
podniky nebo zemédé€lské a lesnické podniky nebo podobné, pak pro né zvlastni upravy da-
nového prava neplati. Tyto podniky podl€haji obecnym danové pravnim upravam.
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K bodu 5 osvobozeni od dané z obratu je nutno poznamenat, Ze se tato vyjimka netyka
cirkevnich podnikt. Je-li tedy vyvijena Zivnostenska provozni ¢innost, respektive zemédé€lska
¢i lesnicka ¢innost, podléha v plném rozsahu povinnosti odvadét dan z obratu. Z této povin-
nosti jsou ovsem vynaty ty ¢innosti, které se pficitaji dalsi oblasti cirkevnich ¢innosti. Tyto
sahaji od duchovni péce ve vSech jejich podobdch pres pekarny hostii az k provozovani vzdé-
lavacich zafizeni, zejména Skol a internata.

4. Podpora pri poskytovani sluzeb

Cirkve a naboZenské spolecnosti kromé toho v Rakousku vyvijeji ¢innost v mnoha oblas-
tech spolecenského Zivota. To se tykad zejména fimskokatolické cirkve, kterd v rozsihlé mife
spravuje rizna zafizeni, jeZ poskytuji sluzby v obecném vefejném zajmu.

Oblastmi hlavni ¢innosti jsou pfitom socidlni péce, vzd€lavani, péce o seniory a ochrana
pamitek. V téchto oblastech se cirkvim a naboZenskym spolec¢nostem dostava z ¢asti velmi
rozsahlé podpory jejich sluzeb. Statni podpora vSak v Zadném pripadé nestaci na pokryti na-
kladt. Témér ve vSech pfipadech jsou sluzby ve zna¢ném rozsahu poskytoviny konfesemi
ave zna¢né mife jsou vyuzivany finan¢ni podpory ze soukromych dart.

V oblasti vzdélavani dostavaji cirkevni provozovatelé matefskych Skolek v jednotlivych ra-
kouskych spolkovych zemich rizné finan¢ni podpory od spolkovych zemi pfislusnych pro
tuto oblast na zakladé rozdéleni kompetenci.

Soukromé Skoly vedené zakonem uznanymi cirkvemi a naibozZenskymi spole¢nostmi maji dale
podle § 17 a nasledujicich zakona o soukromych Skolach (PrivSchG) pravni narok na to, aby do-
staly k dispozici pedagogické pracovniky, ktefi jsou potfebni pro plnéni uc¢ebnich osnov, jestlize
pocet Zaku ve tfidach neni vyrazné€ nizsi nez na vefejnych Skolach (tak zvané ,Zivé subvence®).

V tercidlni oblasti vzdélavani se Rakouska republika zavazala k financovani vzdélani doros-
tu duchovenstva pro katolickou cirkev prostfednictvim katolickych teologickych fakult na ra-
kouskych univerzitich.

V socialné charitativni oblasti vyvijeji konfese, zejména Charita a fady katolické cirkve, roz-
sahlé aktivity. Sluzby poskytované v této oblasti jsou ¢istecné€ refundoviny na zdkladé dohod
mezi vefejnymi zafizenimi a zafizenimi cirkve na zakladé kritérii sluzeb. Toto se tyka prfedevsim
oblasti nemocni¢nich ustavd, zpravidla tak zvanych fadovych nemocnic, protoze zhruba 20 %
vsech hospitalizaci v takovychto zafizenich v Rakousku probiha v cirkevnich zafizenich. Ob-
dobné velky vyznam maji konfesijni poskytovatel€ sluzeb v oblasti péce a hospici.

5. Konfesni vyuka nabozZenstvi ve statnim kontextu

V Rakousku maji Zici na zaklad€ ziakona o vyuce niabozenstvi z roku 1949 (RelUG) na ve-
fejnych a vefejnopravnich soukromych Skolich naboZenstvi jako povinny predmcét, jestlize
patfi k nékteré zakonem uznané cirkvi nebo niabozenské spole¢nosti. Podle systému koordi-
nace rakouské pravni normy upravujici vztah mezi cirkvi a stitem je vyuka obsahové ve vy-
hradni zodpovédnosti prislusné konfese. Pedagogicti pracovnici, ktefi jsou placeni vefejnym
sektorem, jsou ale v oblasti sluzebniho a Skolského prava viazani obecné€ platnymi ustanoveni-
mi pro pedagogické pracovniky. Toto sahd od dodrZovani doby vyucovani pfes vyucovaci ja-
zyk, hodnoceni, provadéni dozoru az po vedeni ufednich pisemnosti.

Ucebnice vypracované na zakladé ucebnich osnov sestavenych ve vylu¢né odpovédnosti
konfesi a ostatni u¢ebni a vyucovaci pomucky jsou financoviny z vefejnych prostfedku. Tyto
podléhaji obsahov€ omezeni, Ze nesmi odporovat cilim obcanské vychovy. Tyto cile obcan-
ské vychovy vyplyvaji na nejvyssi normativni regulacni arovni z principt, na kterych je vybu-
dovana rakouska spolkova Ustava, ze stitem stanovenych cilt v zakladni listin€ a z nékterych
zvlastnich spolkovych zdkonu, pfi¢emz od roku 2005 byl v zakladni listiné do ¢lanku 14 vlo-
Zen odstavec 5a, ktery stanovi zakladni hodnoty a cile rakouského $kolstvi.
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Finanzierung der Kirchen in Osterreich
Oliver Henhapel

1. Gesetzlich anerkannte Kirchen und Religionsgesellschaften

Zum besseren Verstindnis muss einleitend auf das 6sterreichische System der gesetzlichen
Anerkennung eingegangen werden. Das Osterreichische Staatskirchenrecht ist im Wesentli-
chen dreistufig gestaltet. Die erste Stufe bildet die Religionsfreiheit des einzelnen und von Per-
sonengruppen, wie sie schon im Staatsgrundgesetz von 1867 eingefiihrt, im Staatsvertrag von
St. Germain 1919 weiter festgelegt und in der europidischen Menschenrechtskonvention von
1951, die in Osterreich seit 1958 im Verfassungsrang steht, konkretisiert und aktualisiert wur-
de. Die zweite Stufe ist die Registrierung als eingetragene religiose Bekenntnisgemeinschaft,
die nach dem Bundesgesetz von 1998 vom Vorliegen oder nicht Vorliegen bestimmter, folgen-
der, im Gesetz geregelter, Tatbestinden abhingt.

1. Nachweis einer eigenstindigen religiosen Lehre;

2. Mindestanzahl von 300 Anhingern;

3. Mindestmaf an innerer Organisation;

4. Es liegt keiner der folgenden Untersagungsgriinde vor

a) Verstof} gegen die Interessen der Gesellschaft der 6ffentlichen Sicherheit, Ordnung,
Gesundheit und Moral oder gegen die Rechte und Freiheiten anderer;

b) Beeintrichtigung der psychischen Entwicklung Heranwachsender;

o) Eingriffe in die psychische Integritit von Personen;

d) Einsatz von Methoden der Psychotherapie zur Religionsvermittlung.

Die dritte Stufe ist die Stellung als gesetzlich anerkannte Kirche oder Religionsgesell-
schaft. Das Erreichen dieser Stufe hingt wiederum von gesetzlich festgelegten Tatbestinden
ab. Dies sind kurz zusammengefasst folgende Tatbestinde:

1. Bestand durch mindestens 20 Jahre, davon 10 als religiose Bekenntnisgemeinschaft in

Osterreich;

2. mindestens rd. 16.000 Mitglieder (2 vT der Bevolkerung der letzten Volkszihlung);

3. positive Grundeinstellung gegenitiber Staat und Gesellschaft;

4. die Geldmittel werden nur fir religiose (inkl. mildtitige) Zwecke verwendet;

5. keine gesetzwidrige Storungen (z.B. Herabwiirdigung religioser Lehren im strafrechtli-

chen Sinn) im Verhiltnis zu anderen Kirchen und Religionsgesellschaften.

Alle mit der Finanzierung in Zusammenhang stehenden Fragen kniipfen in den jeweili-
gen Materiengesetzen an die Stellung einer gesetzlich anerkannten Kirche oder Religionsge-
sellschaft, von welchen es in Osterreich derzeit vierzehn gibt, an. Auf alle anderen Konfessi-
onen finden diese Regelungen keine Anwendung.

2. In Osterreich gibt es keine direkte finanzielle Unterstiitzung fiir Kirchen oder
Religionsgesellschaften

Das Osterreichische Staatskirchenrecht hat als ein Prinzip die Selbsterhaltungsfihigkeit
der Kirchen und Religionsgesellschaften. Dies ergibt sich aus den verschiedenen Rechts-
normen beispielweise im Anerkennungsgesetz von 1874, dem Israelitengesetz von 1890,
dem Islamgesetz von 1912 oder dem Bundesgesetz tiber die Rechtspersonlichkeit religioser
Bekenntnisgemeinschaften 1998. Diese Rechtsgrundlagen sehen daher beispielsweise vor,
dass fiir die staatliche Genehmigung einer Kultusgemeinde der Nachweis zu erbringen ist,
dass diese die erforderlichen Mittel aufzubringen vermag die fiir die Erhaltung der gottes-
dienstlichen Anstalten u.i. erforderlich sind (§ 5 AnerkennungsG 1874) oder beispielswei-
se, dass einer Kultusgemeinde deren materielle Mittel nicht mehr ausreichen, um die ge-
setzlichen Bedingungen des Bestandes (Fiihrung der fiir die religiosen Bediirfnisse ihrer
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Mitglieder erforderlichen Anstalten) zu erfiillen, die staatliche Anerkennung entzogen wer-
den kann § 8 IsraelitenG 1890).

Dem Grundsatz der Selbstfinanzierung entsprechend haben die Kirchen und Religions-
gesellschaften die Moglichkeit selbst Beitrige festzusetzen und einzuheben. Die Rechts-
grundlagen hierfiir finden sich teilweise in der Rechtsgrundlage der Kirchen und Religi-
onsgesellschaften oder fiir einige Kirchen in einem eigenen Gesetz. Die Struktur dieser
Regelungen ist ausschlief3lich in ihrer Entstehungsgeschichte begriindet.

Der Staat leistet daher keine direkte finanzielle Unterstiitzung fiir die Kirchen und Religi-
onsgesellschaften. Er gibt allerdings eine Hilfestellung bei der Geltendmachung der Anspru-
che der Kirchen oder Religionsgesellschaften gegeniiber ihren Mitgliedern. Diese Hilfestel-
lung, beispielsweise durch die Information der Kirche tiber Daten der Mitglieder, verursachen
der offentlichen Hand einen, wenn auch geringen, Kostenaufwand. Weiters haben einige
Kirchen und Religionsgesellschaften die Moglichkeit eine Zwangsweise Betreibung ausste-
hender Beitrige im Verwaltungswege vornehmen zu lassen. Davon wurde jedoch seit lan-
gem nicht mehr Gebrauch gemacht.

Die Bestimmungen tiber die finanziellen Leistungen an die romisch-katholische, die evan-
gelische und die altkatholische Kirche sowie die Israelitische Religionsgesellschaft, die sich im
osterreichischen Rechtsbestand finden, griinden auf Art. 26 des Staatsvertrags von Wien und
stehen im Zusammenhang der Ausgleich bzw. der Wiedergutmachung von Folgen des Natio-
nalsozialismus in Osterreich und sind daher ausschlielich unter diesem Aspekt, zu sehen.

3. Die gesetzlich anerkannten Kirchen und Religionsgesellschaften erhalten indi-
rekte Unterstiitzungen

Bei den indirekten Unterstiitzungen ist zwischen zwei Bereichen zu unterscheiden. Zum
einen jenem der Unterstiitzung bei der Erbringung von Leistungen die im allgemeinen of-
fentlichen Interesse liegen durch die Kirchen und Religionsgesellschaften in Form von Sach-
leistungen im weiteren Sinn, und zum anderen dem der pauschalierten Unterstiitzung in
Anerkennung der immateriellen Leistungen, die von den Kirchen und Religionsgesellschaf-
ten erbracht werden.

Im Bereich der immateriellen Leistungen wird von der Tatsache ausgegangen, dass ein
freiheitlich - demokratischer Rechtsstaat, der unter anderem auf die Religionsfreiheit auf-
baut, keine Titigkeit im Bereich der Sinnstiftung des Lebens fiir seine Biirger entfalten kann
und darf (,Indoktrinationsverbot®, abgeleitet aus der europiischen Menschenrechtskonven-
tion). Der Staat ist daher darauf angewiesen, dass freiwillige Gemeinschaften die Auseinan-
dersetzung mit diesen Fragen fithren und dadurch eine moralisch-ethisch-religios-philoso-
phische Dimension in die Gesellschaft einbringen. In Anerkennung dieser vom Staat im
doppelten Sinn nicht leistbaren Dimension wird ein Teil der fiir die Arbeit der Kirchen und
Religionsgesellschaften, die der zentrale Erbringer dieser Leistungen sind, aufgewendeten
finanziellen Mittel vom Staat durch steuerliche Anerkennung mit getragen.

Dies erfolgt in Osterreich im Wesentlichen durch

1. die steuerliche Absetzbarkeit der Beitrige bis zu hochstens € 200,~ pro Person und Jahr;

2. die Absetzbarkeit von freiwilligen Zuwendungen an Einrichtungen zur Forderung

kirchlicher Zwecke;

3. Befreiung von Liegenschaften von der Grundsteuer;

4. Befreiung von der Korperschaftssteuer;

5. Befreiung von der Umsatzsteuer;

6. Befreiung von Gebiithren im Verkehr mit Behorden.

Zu Punkt 1 ist anzumerken, dass durch die Steuerreform 2009 hier neben der Anhebung
des Betrags von € 100,- auf € 200,- p.a. durch die in der Steuerreform gleichzeitig eingefiihrt,
in Osterreich bisher nicht bestehende, Absetzbarkeit von Spenden an einen durch Verordnung
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zu bestimmenden beglinstigten Kreis an mildtitigen NGOs bis zu einem Hochstausmafd von
1% des jahrlich die Steuerbemessungsgrundlage bildenden Einkommens, eine Verinderung
im Gesamtgefiige eingetreten ist.

Bei den begiinstigen Einrichtungen nach Punkt 2 handelt es sich Zwecke, die einer ins-
titutionellen Glaubenspflege dienen, was von Gottesdiensten und anderen religidsen Ver-
anstaltungen tiber die Ausbildung von Geistlichen bis zu Missions- und Kirchenbauverei-
nen reicht.

Die Befreiung von der Grundsteuer hat eine allgemeine Komponente in Form der Be-
freiung von natiirlichen oder juristischen Personen, deren Titigkeit ausschlieflich mildtd-
tigen und gemeinnitzigen Zwecken dient und eine ,Kirchenspezifische* Komponente® in
Form von Regelungen, die an bestimmte konfessionelle Titigkeiten ankniipfen. Der allge-
meine Bereich kommt aber durch die umfangreichen Titigkeiten der Kirchen und Religi-
onsgesellschaften im sozial - caritativen Bereich in erheblichem Ausmafd auch Kirchen und
Religionsgesellschaften bzw. ihren Teilen oder Einrichtungen, zugute. Der Kirchenspezifi-
sche Bereich bezieht sich im Wesentlichen auf Gotteshiuser, Einrichtungen der Seelsorge
oder auch Einrichtungen der Priesterausbildung wie beispielsweise die bischoflichen
Priesterseminare.

Zur Befreiung von der Korperschaftssteuer ist anzumerken, dass diese nur fiir die Kor-
perschaft o6ffentlichen Rechts und von diesen ins Leben gerufene Einrichtungen, die der
Forderung kirchlicher oder mildtitiger Zwecke dienen, gilt. Werden von Kirchen oder Re-
ligionsgesellschaften Gewerbebetriebe oder land- und forstwirtschaftliche Betriebe oder
dhnliches gefiihrt, so gelten fiir diese die Sondertatbestinde im Steuerrecht nicht. Diese
Unternehmungen unterliegen den allgemeinen steuerrechtlichen Regelungen.

Zum Punkt 5 der Befreiung von der Umsatzsteuer ist zu bemerken, dass kirchliche Be-
triebe von dieser Ausnahme nicht erfasst sind. Sofern also eine gewerblich-betriebliche
Titigkeit bzw. eine land- und forstwirtschaftliche Titigkeit entfaltet wird besteht Umsatz-
steuerpflicht in vollem Umfang. Ausgenommen davon sind aber jene Titigkeiten, die dem
weiteren Bereich der kirchlichen Titigkeiten zugerechnet werden. Dies reicht von der
Seelsorge in allen ihren Erscheinungsformen, iiber Hostienbickereien bis hin zum Betrieb
von Bildungseinrichtungen, insbesondere von Schulen und Schiilerheimen.

4. Unterstiitzung bei der Erbringungen von Leistungen

Die Kirchen und Religionsgesellschaften sind in Osterreich dariiber hinaus in vielen
Bereichen des gesellschaftlichen Lebens titig. Dies trifft insbesondere auf die romisch-ka-
tholische Kirche zu, die verschiedene Einrichtungen, die Leistungen im allgemeinen of-
fentlichen Interesse erbringen, in erheblichem Umfang fiihrt.

Die Haupttitigkeitsgebiete sind dabei, Soziale Betreuung, Bildungswesen, Spitalswesen
und der Denkmalschutz. In diesen Bereichen erhalten die Kirchen und Religionsgesell-
schaften zur Unterstiitzung ihrer Leistungen teilweise sehr umfangreiche Zuwendungen.
Die staatlichen Unerstiitzungsleistungen sind aber in keinem Fall ausreichend um die Kos-
ten zu decken. Es werden in nahezu allen Fillen Leistungen durch die Konfessionen in er-
heblichem Umfang erbracht und finanzielle Unterstiitzungen durch private Spenden in
erheblichem Ausmafd zum Einsatz gebracht.

Im Bildungswesen erhalten die konfessionellen Erhalter von Kindergirten in den einzel-
nen Osterreichischen Bundeslindern unterschiedliche finanzielle Unterstiitzungen durch
die aufgrund der Kompetenzverteilung fiir diesen Bereich zustindigen Bundeslinder.

Weiters haben von gesetzlich anerkannten Kirchen und Religionsgesellschaften gefiihrte
Privatschulen aufgrund der § 17 ff Privatschulgesetz (PrivSchG) einen Rechtsanspruch dar-
auf, jene Lehrkrifte bereit gestellt zu erhalten, die zur Erfiillung des Lehrplanes erforderlich
sind, wenn die Zahl der Schiiler je Klasse nicht wesentlich unter jener an 6ffentlichen Schu-
len liegt (sogenannte ,lebende Subventionen®).
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Im tertiiren Bildungsbereich hat sich die Republik Osterreich zur Finanzierung der
Ausbildung des Nachwuchses des Klerus fiir die katholische Kirche im Wege der katholi-
schen - theologischen Fakultiten an dsterreichischen Universititen verpflichtet.

Im sozial - caritativen Bereich entfalten die Konfessionen, insbesondere die Caritas und
die Orden der katholischen Kirche, umfangreiche Aktivititen. Die in diesem Bereich er-
brachten Leistungen werden teilweise aufgrund von Vereinbarungen zwischen offentli-
chen Einrichtungen und den Einrichtungen der Kirche anhand von Leistungskriterien re-
fundiert. Dies betrifft im Besonderen den Bereich der Krankenanstalten, zumeist
sogenannte Ordensspitiler, da rund 20 % aller Behandlungen in solchen Einrichtungen in
Osterreich in einer Einrichtung einer Konfession erfolgen. Eine dhnlich grofe Bedeutung
kommt den Konfessionellen Leistungstrigern im Bereich der Pflege und der Hospize zu.

5. Konfessioneller Religionsunterricht im staatlichen Kontext

In Osterreich ist aufgrund des Religionsunterrichtsgesetzes 1949 (RelUG) fiir Schiiler
an offentlichen oder mit Offentlichkeitsrecht ausgestatteten Privatschulen Pflichtgegen-
stand, wenn sie einer gesetzlich anerkannten Kirche oder Religionsgesellschaft angehoren.
Dem osterreichischen staatskirchenrechtlichen System der Koordination entsprechend
steht dieser inhaltlich in der alleinigen Verantwortung der jeweiligen Konfession. Die Lehr-
krifte, die von der offentlichen Hand bezahlt werden, sind aber im dienstrechtlichen und
schulrechtlichen Bereich an die allgemein fiir Lehrkrifte geltenden Bestimmungen gebun-
den. Dies reicht von der Einhaltung der Unterrichtszeit, iiber Unterrichtssprache, Leis-
tungsbeurteilung, Aufsichtsfithrung bis zur Fithrung von Amtschriften.

Ebenso werden die auf der Grundlage der von der Konfession erstellten Lehrpline aus-
schliellich in deren Verantwortung erstellten Schulbiicher und anderen Lehr- und Unter-
richtsmittel aus 6ffentlichen Mitteln finanziert. Diese unterliegen inhaltlich der Beschrin-
kung, dass sie nicht den Zielen der staatsbuirgerlichen Erziehung widersprechend dirfen.
Diese Ziele der staatsbiirgerlichen Erziehung ergeben sich auf hochster normativer Rege-
lungsebene aus den Bauprinzipien der Osterreichischen Bundesverfassung, den Staatsziel-
bestimmungen in der Stammurkunde und einigen besonderen Bundesgesetzen, wobei seit
dem Jahr 2005 in der Stammurkunde in Art 14 ein Abs. 5a eingefugt wurde, der die Grund-
werte und Ziele des Osterreichischen Schulwesens festlegt.
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Funding Churches in Austria
Oliver Henhapel

1. Legally recognised churches and religious societies
For the sake of clarity it is necessary to mention at the outset the Austrian system of legal
recognition. Austrian ecclesiastical law essentially comprises three levels. The first level is the
entitlement of individuals and groups to the freedom of religion. This right is contained in
the Austrian Constitution of 1867, later declared in the 1919 Treaty of St. Germaine, and spec-
ified and updated in the European Convention on Human Rights from 1951, which has been
valid in Austria since 1958 at the constitutional level. The second level is registration as a reli-
gious society, which under the Federal Law of 1998 depends on the existence or non-exist-
ence of the following legal factors:
1. Documentation of own religious teachings;
2. At least 300 followers;
3. Specific minimum number of internal organisations;
4. None of the following reasons for prohibition exists:
a) Violation of the interests of society, public safety, order, health and morals or the
rights and freedoms of others;
b) Suppression of the psychological development of young people;
o) Interference with the physical integrity of persons;
d) Use of psychotherapeutic methods passed on religion.
The third level is the status of legally recognised churches or religious societies. Attaining
this level again depends on certain legal factors. The following is a short summary:
1. At least twenty years in existence, of which ten years as a religious society in Austria;
2. At least 16,000 members (0.2% of the number of inhabitants according to the latest
census);
3. Positive fundamental stance towards the state and society;
4. Use of monetary funds for religious (including charitable) purposes;
5. No illegal occurrences (e.g. no derogation of religious teachings in terms of criminal
law) with respect to other churches and religious societies.
In the respective laws all funding issues are tied to the status of legally recognised church-
es or religious societies, of which there are currently fourteen in Austria. These regulations
do not apply to other faiths.

2. There is no direct financial support of churches or religious societies in Austria

The principle of Austrian ecclesiastical law is embodied in the ability of churches and re-
ligious societies to operate on their own. This stems from various legal norms, e.g. from the
Recognition Act of 1874, the Israelites Act of 1890, the Islam Act of 1912 or the Federal Law
on the Legal Subjectivity of Religious Societies of 1998. For this reason these laws stipulate
that in order for a religious congregation to obtain an operation permit from the state it
needs to document that it is able to obtain its own the resources necessary to maintain its
religious institutions and the like (Section 5 of the Recognition Act of 1874), or e.g. that a re-
ligious congregation without sufficient funds to fulfil the statutory requirements for its exist-
ence (maintenance of institutions necessary to provide for the religious needs of its mem-
bers) can have the recognition it has received from the state revoked (Section 8 of the
Israelites Act of 1890).

In accordance with the principle of self-financing, churches and religious societies have
the possibility of determining and collecting contributions. The legal prerequisites for this
can be found in part in the basic laws on churches and religious societies or in the case of
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some churches in their own special laws. The structure of the above regulations stems di-
rectly from the history of their creation.

The state thus does not provide churches and religious societies with any direct financial
support. It does, however, provide support in connection with the claims of churches and
religious societies with respect to their members. Such support, e.g. in the form of provision
of data to churches about their members, does incur certain costs for the public sector, al-
beit on a relatively small scale. Furthermore, certain churches and religious societies have the
possibility of enforcing payment of unpaid amounts through administrative channels. This
possibility, however, has not been made use of for a long time.

Legal provisions on the provision of funding for the Roman Catholic, Evangelical and Old
Catholic Churches and the Jewish religious community contained in Austrian legislation are
based on Article 26 of the Austrian State Treaty and correspond to the settlement or redress
due to Fascism in Austria and thus need to be looked at solely from this aspect.

3. Legally recognised churches and religious societies receive indirect support

With regard to indirect support, it is necessary to distinguish between two areas. One
concerns support in connection with the provision of services by churches and religious
societies that are in the general public interest in the form of carrying out of acts of worship
in the broad sense of the term. The other concerns lump-sum support provided in recogni-
tion of intangible services that churches and religious societies provide.

In the area of intangible services the principle is that a free democratic state based on the
rule of law as well as on religious freedom cannot and must not make any efforts to determine
the meaning of life for its citizens (“prohibition of indoctrination” derived from the Europe-
an Convention on Human Rights). The state is thus entirely dependent on voluntary commu-
nities contending with those issues and assumes that they will thereby instil a certain moral,
ethical, religious, and philosophical dimension into society. By recognising that it cannot
provide this dimension itself, the state contributes in part to the financial resources expend-
ed on the work provided by churches and religious societies, which are the main providers
of those services, through tax recognition.

In Austria, this is done essentially by:

1. Deduction of contributions from tax up to a maximum of EUR 200 per person per

year;

2. Deduction of voluntary gifts in the form of equipment to support church-related objec-

tives;

3. Land tax exemption;

4. Corporate income tax exemption;

5. Sales tax exemption;

6. Exemption from public administration fees.

With respect to point 1, it needs to be noted that as a result of a tax reform in 2009 a change
in the overall structure took place. In addition to an increase of the amount from EUR 100 to
EUR 200 per year a certain possibility was introduced that had hitherto not existed in Austria:
namely the deduction of taxes for certain charitable non-profit organisations stipulated by De-
cree up to one percent of the income which forms the basis of the annual tax assessment.

With respect to preferential facilities objectives under point 2 refer to objectives that
serve the institutional care of faith, which extends from religious services and other religious
events, through the education and training of clergy to missionary associations and associa-
tions for the construction of churches.

The land tax exemption has a general component that applies to individuals and legal
entities whose activities are of an exclusively charitable or publically beneficial nature, and
an “ecclesiastical component” in the form of regulations pertaining to certain religious ac-
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tivities. However, thanks to extensive activities carried out by churches and religious socie-
ties in social and charitable areas, the general component also contributes significantly to
churches and religious societies or their parts or facilities. The ecclesiastical component es-
sentially pertains to church buildings, spiritual care facilities or facilities for the education
and training of the clergy, such as Episcopal clerical seminaries.

It needs to be noted with respect to the corporate income tax exemption that it applies
only to public associations and facilities managed by them and serving to support ecclesiasti-
cal or charitable aims. If churches or religious societies operate trade companies or agricul-
tural and forestry companies or the like, then the above special tax regulations do not apply
to them. Those companies are then subject to general tax legislation.

As regards point 5, the sales tax exemption, it needs to be noted that this exemption does
not apply to church-owned companies. If a company is involved in trade or agricultural or
forestry activities, it is subject to payment of sales tax in full. Of course, other church-related
activities - from spiritual care in all forms, through baking of communion wafers to operat-
ing educational facilities, namely schools and student halls of residence, are exempted.

4. Support related to the provision of services

In Austria, churches and religious societies are also active in many areas of social life. This
in particular relates to the Roman Catholic Church, which to a great extent manages various
facilities that provide services in general public interest.

The main areas of activity are, however, social care, education, care of seniors and the
protection of monuments. Churches and religious societies are beneficiaries of great support
in this area and government support is in no way sufficient to cover the costs. In almost all
cases, the services are to a significant extent provided by churches and financial support
from private gifts is used to a significant degree.

In the area of education churches operating day-care centres and nurseries in various
Austrian states are the beneficiaries of various forms of financial support for this area from
the pertinent state based on the distribution of powers.

Under Section 17 et seq. of the Private Schools Act (PrivSchG), private schools managed
by recognised churches and religious institutions are entitled to teaching staff necessary to
implement educational curricula provided the number of students in the classroom is not
significantly lower than in public schools (“active subsidy”).

The Republic of Austria has committed itself to funding the tertiary education of young
clergy for the Catholic Church through Catholic Theological Faculties at Austrian Universities.

Church organisations, namely Charita and the catholic orders, are very active in social and
charitable areas. Services provided in this area are partially reimbursed on the basis of agree-
ments between public facilities and church facilities pursuant to service criteria. This con-
cerns in particular the area of hospital facilities, usually monastic hospitals, as about 20% of
all hospitalisations in such facilities in Austria occur in church facilities. Similarly, churches
providing hospice services are of great importance.

5. Religious education by churches in the context of the state

Religion is a compulsory subject in Austria under the Religious Education Act of 1949
(RelUG) for students attending public schools provided such students belong to a legally
recognised church or religious society. According to Austrian laws regulating the relation-
ship between churches and the state, the content of the lessons is exclusively in the power of
the relevant religious order. Teachers who are on the public payroll are subject to valid provi-
sions pertaining to teachers. This extends from adherence to teaching hours through lan-
guage teaching to maintaining official documentation.

Textbooks drawn up on the basis of teaching curricula compiled exclusively in the pow-
ers of particular religious communities and other teaching and training aids are financed
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from public resources. The content of this material is subject to the restriction that it must
not violate the objectives of civic education. The civic education objectives are based on the
highest normative regulatory level, on the principles on which the Austrian Federal Constitu-
tion is built, on government-determined objectives in the fundamental charter, and on some
special state laws, with Section 5a, which determines the basic value and aims of the Austrian
system of education, added to the fundamental charter in 2005.
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Financovani cirkvi v Estonsku

Ringo Ringvee

1. Pfima finan¢ni podpora cirkvi

Cirkve a ostatni naboZenska spolecenstvi jsou samofinancujici instituce a stat jejich ¢innost
pfimo nepodporuje. Od roku 1992 vSak ekumenicka Estonska rada cirkvi dostiava kaZdoro¢né
podporu ze statniho rozpoctu. Tuto cirkevni radu tvofi devét kfestanskych cirkvi a naboZen-
skych spolecenstvi ¢i obci, a to Estonska evangelicka luteranska cirkev, Estonska apostolska pra-
voslavna cirkev, Estonska pravoslavna cirkev Moskevského patriarchitu, Unie estonskych evan-
gelickych kiestanskych a baptistickych cirkvi, Rimskokatolicka cirkev, Estonskd konference
Cirkve adventisttl sedmého dne, Estonska kiestanska svatodusni cirkev, Estonskd metodisticka
cirkev, Estonska charismaticka episkopalni cirkev a kongregace Arménské apostolské cirkve.

Existuji i dalsi moZnosti, jak ziskat financ¢ni podporu, bud od statu nebo od obci na zakla-
dé projektu (napf. péce o historicky ¢i kulturné vyznamné rukopisy atp.). Tato podpora vSak
nema specificky niboZensky ucel, ale jeji cil je obecnéjsi, jmenovité usilovat o zachovini kul-
turni ¢i historické€ identity spolecnosti jako takové (integrace riiznych narodnostnich a etnic-
kych mensSin, 1é¢ebné programy pro drogové zavislé a pro osoby zavislé na alkoholu, kulturni
akce apod.).

V roce 2003 byl zahdjen statni program na obnovu cirkevnich budov majicich kulturni ¢i
historickou hodnotu, ktery je v gesci Ministerstva kultury. Z tohoto programu se financuje
obnova a rekonstrukce kosteld a svatostankt s kulturni a historickou hodnotou. V roce 2008
byl zahdjen podobny program zaméfeny na zachranu historickych posvatnych objekti v pfi-
rodé (hajki, prament, kopct apod.), ktery je rovnéZ v gesci Ministerstva kultury.

Konkrétni naboZenské aktivity nejsou financovany, i kdyZ mzdy vojenskych kaplant ptiso-
bicich v armddé¢ vyplaci Ministerstvo obrany, mzdy duchovnich pusobicich ve véznicich Mi-
nisterstvo spravedlnosti a mzdy duchovnich ptisobicich v policejnich sloZkach Ministerstvo
vnitra, nebot duchovni jsou do téchto instituci pfijimani jako fadovi zaméstnanci.

2. Zdroje financ¢nich prostiedka na financovani cirkvi
NaboZenska spolecenstvi maji pfi ziskdvani zdrojii financovani stejné postaveni jako dalsi
neziskové organizace.

3. Nepfima finan¢ni podpora pro cirkve

NaboZenska spolecenstvi registrovand v souladu se zakonem o cirkvich a naboZenskych
obcich jsou osvobozena od dané z pfijmi (viz zakon o dani z pfijmui (Tulumaksuseadus) § 11,
2; RT 11999, 101, 90; RT I 2009, 18, 109) a od dané jsou osvobozeny i pozemky, na nichz se
nachazeji jejich svatostinky (zikon o pozemkové dani (Maamaksuseadus) § 4; RT I 1993, 24,
428; RT 12008, 14, 94)'.

Darci nemaji moznost urcit ¢ast svych dani pfimo nékterému spolecenstvi véetné nibo-
Zenskych spolecenstvi. Podle § 27 odst. 3 zakona o dani z pfijmu si mohou fyzické osoby
od zdkladu dané€ odedist dary neziskovym organizacim a nadacim uvedenym na seznamu or-
ganizaci, na néz se vztahuje danové zvyhodnéni, a to az do vyse 5,5 % svého celkového ro¢niho
zdanitelného piijmu.

4. Legislativa tykajici se financovani cirkvi
Porovname-li stivajici situaci se sovétskym obdobim, jsou rozdily ve financovani cirkvi
skutecné€ znacné. Principy stanovené na pocatku 90. let 20. stoleti se od té doby nezménily.

! Estonska pravni Giprava v estonstiné je k dispozici na internetu na adrese http://www.riigiteataja.ee. Estonskd pravni Gprava
s anglickym piekladem je k dispozici na internetu na adrese http://www.legaltext.ee/indexen.htm.
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The Financing of Churches in Estonia

Ringo Ringuvee

1. Direct financial support to churches

Churches and other religious associations are self financing associations, and their activi-
ties are not subsidized directly by the state. However, since 1992 the ecumenical Estonian
Council of Churches has received annual subsidies from the national budget. The council of
churches consists of nine Christian churches and associations of congregations - Estonian
Evangelical Lutheran Church, Estonian Apostolic Orthodox Church, Estonian Orthodox
Church of Moscow Patriarchate, Union of Evangelical Christian and Baptist Churches of Esto-
nia, Roman Catholic Church, Estonian Conference of SDA (Seventh-day Adventists) Church,
Estonian Christian Pentecostal Church, Estonian Methodist Church, Estonian Charismatic
Episcopalian Church, and a congregation of Armenian Apostolic Church.

There are also other possibilities to get financial assistance either from the state or from
the municipalities on a project basis (for example conservation of historically/culturally im-
portant manuscripts etc). However, this support is aimed to reach the objectives not specifi-
cally religious but as having wider impact to the cultural or historical identity or to the soci-
ety at large (integration of different national/cultural minorities, rehabilitation programs for
drug and/or alcohol abusers, cultural events etc).

In 2003 started the state program for the renovation of church buildings with cultural/his-
torical value under the supervision of the Ministry of Culture. Through this program the resto-
ration and renovation of churches and prayer houses with cultural and historical value has
been financed. In 2008 started similar program for the preservation of historical sacred objects
in nature (groves, springs, hills etc.) under the supervision of the Ministry of Culture.

There is no financing of specifically religious activities, although the salary of chaplains in
the defense forces, in prisons, and in police is paid by the Ministries of Defense, of Justice, and
of the Interior respectively as the chaplains are hired in these institutions as regular personnel.

2. Sources of funds to finance churches
The religious associations are at the same position with other non-profit associations in
finding the sources of financial resources.

3. Indirect financial support to churches

The religious associations registered in accordance with the Churches and Congregations
Act are exempted from income tax (Income Tax Act (Tulumaksuseadus) § 11, 2; RT I 1999,
101, 90; RT I 2009, 18, 109), and the land under their places of worship is exempted as well
from taxation (Land Tax Act (Maamaksuseadus) § 4; RT I 1993, 24, 428; RT I 2008, 14, 94)'.

There is not possible for donors to choose to earmark part of their taxes directly to some
association, incl. religious associations. However, according to the Income Tax Act § 27 (3)
the donations to non-profit associations and foundations mentioned on the list of organiza-
tions benefiting from income tax incentives are deductable for individuals up to 5,5 % of
their annual taxable income.

4. Legislation on church financing
Comparing the current situation to the Soviet period the difference in church financing
is remarkable. The principles laid in the early 1990s have not changed since then.

! Estonian legislation available online in Estonian www.riigiteataja.ee. Estonian legislastion with English translations available
online http://www.legaltext.ee/indexen.htm
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Dotovani nabozenskych organizaci v Bulharské republice -
zakonny zaklad a fakticky stav

Emil Traytchev Stoyanov

Po demokratickych zménach v Bulharsku v roce 1989 stat a vefejné instituce provedly refor-
my v oblasti lidskych prav a nibozZenskych denominaci, které 1ze v politickém smyslu obecné
definovat jako proces demokratizace. Pokud jde o vysledky v téchto letech, 1ze je charakterizo-
vat jako uspésné nebo méné€ uspésné, ale v kazdém pripadé€ tyto pocatecni kroky posouvaly
nasi zemi do svéta demokratickych hodnot v pfipadé nibozenskych denominaci. Bulharska le-
gislativa, ktera byla zakladnim néstrojem této reformy, by tedy méla byt téZ definovana jako de-
mokratickd, vzhledem k tomu, Ze termin zahrnuje i to, Ze tato legislativa odpovida makropoli-
tické a kulturni orientaci Bulharska na Evropu a ziapadni svét obecné, jeho pfistoupeni k tak
zvanému demokratickému svétu a i to, Ze se jednd o proces, ktery se rovnd zvlaStnimu pfijimani
zakonu ve vSech oblastech Zivota, ale také ve vSech sférach lidskych prav, které trp€ly totalni
deformaci a tézkymi ztratami za totalitniho rezimu. Takovy je bez vyjimKky obsah prohldSeni
a programu vSech politickych sil. Oteviené vyhlaSovaly vili zemé a jejich strategickou volbou
byl pfedpoklad, Ze Bulharsko zacina ,dohanét“ pulstoleti zpozdéni a Ze rychle pfijima socialni,
politickou a pravni realitu zipadniho svéta v nejobecnéjsim smyslu.

Politické zmény v roce 1989 v Bulharsku vyloucily omezeni vynucovana politickym reZi-
mem v oblasti nabozZenskych prav a svobod, coz vedlo k znovuobjeveni a pfehodnoceni inte-
lektudlnich a kulturnich hodnot a k jejich integraci do postkomunistické spolecnosti. I kdyz
to byl bolestny proces, po vice nez Ctyficeti letech od pocatku reforem v Bulharsku a po slo-
Zitém a rozporuplném procesu (fakticky boj za niaboZenskou svobodu) byl schvilen novy za-
kon o ndbozenskych denominacich (byl uvefejnén v oficidlni sbirce v ¢isle 120 z 29. prosince
2002, ve znéni uvefejnéném ve sbirce Cislo 33 z 21. dubna 2006 a nasledné ve znéni uvefejné-
ném ve sbirce ¢islo 59 z 20. ¢ervence 2007). Novy zakon o nabozenskych denominacich byl
schvilen jednomyslné. Jako celek vSechny politické parlamentni frakce a zastupci nejriiznéj-
$ich naboZenskych spole¢enstvi v zemi zakon hodnotily kladné, coZ je uznidnim skutec¢nosti,
Ze nahrazuje obecné nepopulirni zikon z roku 1949 a dava tak moZnost, aby otazky niboZzen-
skych prav a svobod byly upraveny demokratickym zdkonem. Na druhé strané vSak v nékte-
rych ¢astech textu byl zakon silné kritizovan politickou opozici a zastupci naboZenskych sku-
pin a sdruzeni. Napadany byly jednotlivé aspekty zdkona tykajici se reZimu registrace
denominaci v zemi a zejména text tykajici se preferencniho vztahu k Bulharské ortodoxni
cirkvi (BOC) - nafizenti, ktera byla v zikonu jeho kritiky oznac¢ena za pfimocara a rozporupl-
nd. Obecné vSak zakon i pfi svych nedostatcich podporuje vyssi nabozenskou toleranci
a umoznuje lepsi porozuméni mezi naboZenskymi denominacemi. To podporuji i ¢asti textu
zakona hovofici o dotovani ndboZenskych instituci a spolecCenstvi ze stitniho rozpoctu.

I. Dotace nabozenskych denominaci v nasi zemi (pravni aspekty)

Poskytovani dotaci naboZenskym denominacim v Bulharské republice je upraveno c¢lan-
kem 28 zikona o nidbozenskych denominacich, kde se pravi: ,Rozdélovani statnich dotaci
niaboZenskym denominacim se provadi v souladu se zikonem o stitnim rozpoctu.“ Zikon
o stitnim rozpoctu je zikon v souladu s nafizenim Rady (ES) ¢. 1466/97 ze dne 7. Cervence
1997 o posileni dohledu nad rozpoctovou pozici a dohledu a koordinaci ekonomické politiky
vcetné nevladnich organizaci a zejména nidbozZenskych instituci. V souladu s nafizenimi ziko-
na o statnim rozpoctu musi byt statni rozpocet schvalovan kazdy rok v Narodnim shromazdé-
ni spole¢né s ,minimem podle souhrnnych rozpoct“, véetn€ hlavnich typt pfijmu, vydaji
a prevodu, zastatka rozpoctu republiky a jeho financovini, celkového objemu pfijmi a ztrat
statnich instituci a jejich vztahu ke statnimu rozpoctu, vztahu statniho rozpoctu k obecnim
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rozpoctim a jeho vztahu k mimorozpoctovy fondum (¢l. 22 odst 2). Rada ministri Bulharské
republiky jako hlavni organ pfidé€lujici finan¢ni prostfedky (prostfednictvim ministerstva fi-
nanci) stanovuje kazdy rok objem finan¢nich dotaci registrovanym naboZenskym denomina-
cim v zemi, kterych bylo k 30. kvétnu 2009 vice nez 101. Rozdélovani a kontrolu statnich do-
taci pro registrované naboZenské denominace provadi feditelstvi pro naboZenské
denominace pfi Radé ministrd, jehoz ¢innost upravuji dva hlavni dokumenty - (1) Zikon
o nabozenskych denominacich a (2) Nafizeni o systému Rady ministri a jeho spraveé.

V souladu s ¢l. 35 odst. 9 zikona o niboZenskych denominacich a ¢l. 106 odst. 9 nafizeni
o systému Rady ministr a jeho spravé vykonava feditelstvi pro niboZenské denominace
Rady ministrii svou ¢innost a uplatiiuje svoji pravomoc v oblasti statni niboZenské politiky
v téchto aspektech:

1. Zjistuje potieby naboZenskych denominaci na statni finan¢ni podporu a pfedklada na-
vrhy Radé ministri prostiednictvim oddé€leni rozpoctu a ucetnictvi feditelstvi rozpoctu
a spravnich c¢innosti s ohledem na navrhy statniho rozpoctu. Pfehledy se provadéji
ve spolupraci s okresnimi zastupitelstvy, starosty mést a obci, ustfedni spravou nabo-
zenskych denominaci, biskupstvimi BOC a regionalnimi spravami dal§ich niabozZen-
skych denominaci.

2. Pfipravuje navrh statnich dotaci, ktery projednava a koordinuje s Vyborem pro lidska
priva a nabozenské otizky Narodnimu shromizdéni. Kromé toho v listopadu kazdého
roku tento vybor pfedklada Vyboru pro lidska prava a niboZenské otiazky v Narodnim
shromazdéni zpriavu o rozdélovani dotaci v prislusném roce.

3. Predklada oddé€leni rozpoctu a ucetnictvi feditelstvi pro rozpocet a administrativni ¢in-
nosti Rady ministrii navrh rozdéleni statnich dotaci pro naboZenské denominace v pris-
tim roce - a to v koordinaci s Vyborem pro lidska prava a nibozZenské otazky - ktery je
po schvileni ministerstvem financi a Narodnim shromazdénim zafazen do zvlastni pfi-
lohy zdkona o statnim rozpoctu.

4. Pfipravuje mésicni plany realizace rozdé€lenych stitnich dotaci v daném roce a po je-
jich schvileni generdlnim tajemnikem Rady ministrua je pfedklada oddéleni rozpoctu

a ucetnictvi.

5. Sestavuje seznam samostatnych splatek ve vztahu k rozdélovani dotaci pro mistni ¢asti
naboZenskych denominaci na zikladé obdrZenych, prozkoumanych a schvalenych Za-
dosti statnich a obecnich instituci a sprav naboZenskych denominaci a pfeklada ho od-
déleni rozpoctu a ucetnictvi Rady ministrti k realizaci.

6. Informuje spriavu mistnich ¢asti nibozenskych denominaci a obecni sprivy o vysi dota-
ce, kterd jim byla pfidélena a o pokynech a podminkdch jejich vyuZiti a vyactovani.

7. Monitoruje v¢€asné odesilani rozdélenych dotaci pfijemctm (tim, Ze dostava opis pri-
jmového dokladu z oddéleni rozpoctu a ucetnictvi Rady ministri).

8. Kontroluje pomoci nihodnych kontrol na misté vydaje z fond ze strany naboZenskych
denominaci.

9.V prislusném terminu predklada zpriavu o dotacich vynalozenych niboZenskymi deno-
minacemi doloZenou kopiemi ovéfenych dokladl pfiloZenych k origindlni zpravé, kte-
rd je uchovavana v archivu kostelt a klastert, které ziskaly dotaci.

10. Zpracovava zpravy nabozZenskych denominaci a pfedkldda je archivu oddéleni rozpoc¢-

tu a ucetnictvi Rady ministra.

I1. Poskytovani dotaci nabozZenskym denominacim v nasi zemi (fakticky aspekt)
Kritéria pfidélovani financnich dotaci a konkrétnich ¢astek pro rizné nibozZenské deno-
minace jsou definovana témito podminkami a faktory:
1. pocet véricich;
2. pocet kostell naboZenské denominace a jejich stav;
3. kolik kostelt je narodnimi pamatkami;
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4. potieba finan¢ni podpory pro bézné fungovani nabozenské denominace;

5. stav budovy a ochrana pamatky svétového kulturniho dédictvi evropského nebo narod-

niho vyznamu;

6. planovani vydavani nabozenské literatury pro pfislusnou nibozenskou denominaci;

7. nezbytnost finan¢ni podpory pro biskupstvi Bulharské ortodoxni cirkve mimo hranice

Bulharska.

Jako tradi¢ni naboZenska denominace a nejpocetné€jsi cirkev v Bulharsku dostava Bulhar-
ska ortodoxni cirkev nejvétsi dotaci. Napf. z rozdélené stiatni dotace dosahujici 2,950 tisic
BGN v rozpoctovém roce 2007 feditelstvi pro ,naboZenské denominace” se souhlasem Vybo-
ru pro lidska prava a niboZenské otazky Narodniho shromazdéni pfidé€lil Bulharské ortodox-
ni cirkvi dotaci v celkové vysi 2,410 tisic BGN, z ¢ehoz 1,660 tisic bylo ur¢eno Bulharské orto-
doxni cirkvi v zemi a 750 tisic BGN pro jeji diecéze mimo Bulharsko. Soucasti celkové castky
prevedené na Bulharskou ortodoxni cirkev byla ¢astka ve vysi 150 tisic BGN urc¢ena na nalé-
havé opravy jednoho z nejvétsich klastert na Balkané - jde o Rilsky klaster, coZ je svétova
kulturni pamatka evropského a nirodniho vyznamu. Pro ostatni denominace poskytl stitni
rozpocet tyto financni prostfedky:

1. pro muslimskou niaboZenskou denominaci - 210 tisic BGN;

2. pro Usttfedni Zidovskou duchovni radu - 30 tisic BGN;

3. pro Americkou apostolskou ortodoxni cirkev - 40 tisic BGN;

4. pro protestantské denominace - 30 tisic BGN.

Reditelstvi dile podpofilo vydavani ndboZenské literatury riiznych niboZenskych deno-
minaci v zemi ¢astkou 30 tisic BGN.

Byla vyuZita i rezerva pro nouzové situace (na organizovani konferenci zabyvajicich se
vnitinim a vnéjSim naboZenskym dialogem, setkavini se zahrani¢nimi nabozZenskymi delega-
cemi a jiné ucely) ve vysi 50 tisic BGN.

V nisledujicim rozpoctovém roce 2008 feditelstvi pro nibozZenské denominace podpofi
nibozenské komunity z rozpoctu 3.330.000 BGN takto:

1. pro bulharskou ortodoxni cirkev - 2,170 tisic BGN, z ¢ehoz 150 tisic BGN je vyclenéno

na opravy Trojického a Rilského klastera;

2. pro muslimskou niaboZenskou denominaci - 240 tisic BGN;

3. pro Ustiedni Zidovskou duchovni radu - 30 tisic BGN;

4. pro Americkou apostolskou ortodoxni cirkev - 45 tisic BGN;

5. pro protestantské denominace - 30 tisic BGN.

Z rozpoctu odhadovaného na stejny rozpoctovy rok se 750 tisic BGN prevadi na pokryti
cild a potfeb naboZenskych denominaci v zahranici a 30 tisic BGN se vynaloZi na publikace.
Zbyvajici financ¢ni prostfedky z rozpoctu budou vynaloZeny na organizovani védeckych kon-
ferenci a seminait tematicky zamérenych na otazky mezinibozenského dialogu, setkavani
nabozZenskych delegaci atd.

ITI. Nékteré obtize pri rozdélovani, vyuzivani a vyuctovani statnich dotaci pro
nabozenské organizace

S nartistem poctu novych nabozenskych denominaci v souladu s novym zakonem o nibo-
Zenskych denominacich z roku 2002 musi byt stitni dotace rozdélovany mezi stale vice nabo-
Zenskych denominaci. To je nevyhnutelné spojeno se ziskdvinim informaci o poctu pfiznivca
jednotlivych denominaci, které zZadaji o prostfedky ze stitniho rozpoctu na udrzbu svych kos-
telt atd. VSechny tyto udaje musi projednat také Vybor pro lidskd prava a niboZenské otizky
Narodniho shromazdéni v dobé pfidélovani dotaci. To znamend, Ze vétsi pocet naboZenskych
denominaci predpokliada urcité zvyseni castky, kterou Narodni shromazdéni schvili ve statnim
rozpoctu pro rozdéleni mezi nibozenské denominace v souladu s ¢l. 21 odst. 3 zakona o nibo-
Zenskych denominacich. Znamena to také, Ze feditelstvi ,NaboZenské denominace“ bude mu-
set posilit kontroly v terénu, aby bylo mozné vyloucit pfipadné zneuZiti dotacnich fondh
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ze strany pfijemce a nepatfi¢né pouZiti téchto finan¢nich prostfedka. Dile se doporucuje, aby
informovani o spravé dotaci pfidélenych niboZenskym denominacim nebo jejich mistnim po-
bockam bylo poskytovino paraleln¢€ s informovanim o jejich spravé ze strany prisluSnych mést
a obci, ¢imz se umozni dvoji kontrola pouziti téchto finan¢nich prostfedka. V tomto sméru
musi probéhnout predbézné diskuse s vedoucimi pfedstaviteli jednotlivych denominaci (jesté
pfed schvilenim ro¢niho rozpoctu), které dostavaji dotace centralizovanym zptisobem a kde
bude mozné poukizat na to, Ze i ony musi vycClenit finan¢ni prostiedky na opravu chrami a kos-
telt a nepouZzivat vSechny prostfedky na institucionalni podporu, tj. Ze se ve své ¢innosti nemo-
hou spoléhat pouze na podporu stitu.

IV. Zavér

Ve svétle téchto pozorovani muizZeme konstatovat, Ze podpora registrovanych nibozenskych
denominaci v Bulharské republice je z legislativniho hlediska v souladu s evropskymi pozadav-
ky v oblasti niboZenskych denominaci (konkrétnéji s ,Evropskou imluvou a legislativou o ne-
vladnich organizacich®) a prakticka realizace statni pomoci ndbozenskym denominacim tvori

vy

dostatec¢nou zakladnu pro zaruku svobody vyznini a prav véficich v nasi zemi.
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Subsidization of Religious Organisations in the Republic of
Bulgaria - Normative Base and Factual State

Emil Traytchev Stoyanov

After the occurrence of the democratic changes in Bulgaria in 1989, state and public insti-
tutions have undertaken reforms in the sphere of human rights and religious denomination,
which in political terms could be generally defined as a process of democratization. With
regard to the results during all these years they could be evaluated as successful and less suc-
cessful, but in any case the initiated steps were bringing our country to the world of democra-
tic values in terms of religious denominations. Respectively the Bulgarian legislation, being
a main instrument of this reform, should also be defined as democratic, whereas this term
includes the notion that this legislation follows the macro-political and cultural orientation of
Bulgaria towards Europe and towards the Western world in general; its accession to the so
called democratic world, respectively, that this is a process, which is a peculiar reception of
legal standards in all spheres of life, but most of all in the sphere of human rights, which has
undergone the most complete deformation and heavy losses during totalitarian regime. Such
is, with no exception, the content of the political declarations and programmes of all political
forces. The openly expressed will of the country, its strategic “choice” is a presumption that
Bulgaria starts to “catch up” an omission of half a century and that it adopts fast to the social,
political and legal reality of the Western world in the most-general sense.

Political changes of 1989 in Bulgaria eliminated the limitations imposed by the political re-
gime in the field of religious rights and freedoms, which lead to rediscovering and recompre-
hension of intellectual and cultural values and to their integration in post-communist society.
Even though a painful one - after more than forty years from the beginning of the reforms in
Bulgaria, after one complicated and contradictory process (an actual fight for religious free-
dom) a new Act on Religious Denominations has been adopted (published in State Gazette, is-
sue 120 of 29 December 2002, amended in State Gazette, issue 33 of 21 April 2006, amended in
State Gazette, issue 59 of 20 July 2007). The new Act on Religious Denominations has been
adopted unanimously. As a whole, all political parliamentary groups as well as the representati-
ons of the various religious communities in the country made a positive evaluation of it, which
is an acknowledgement about the fact that it replaces the generally unpopular act of 1949 and
thus a possibility is provided for the questions, concerning religious rights and freedoms, to be
regulated in a democratic legislative way. On the other hand, however, in some of its parts and
texts, the Act was strongly criticized by political opposition and religious groups and alliances
representations. Separate aspects of it were attacked concerning the registration regime of
denominations in the country, more particularly texts concerning the preferential treatment of
the Bulgarian Orthodox Church (BOC) - regulations, which were evaluated by the act’s critics
as stream-lined and contradictory. In general, however, the Act, in spite of some of its shortco-
mings, promotes better religious tolerance in the country and allows for better understanding
between religious denominations. This is supported also by those of its texts, dealing with sub-
sidization from the state budget of religious institutions and communities.

I. Subsidization of religious denominations in our country (legal aspects)
Subsidization of religious denominations in the Republic of Bulgaria is regulated on the
basis of Article 28 of the Act on Religious Denominations, which decrees: “The distribution
of state subsidy for religious denominations is made under the annual State Budget Act”,
the State Budget Act is the act, relevant to REGULATION (EC) No. 1466/97 of the Council
of 7 July 1997 on the strengthening of the surveillance of budgetary positions and the sur-
veillance and coordination of economic policies, including nongovernmental organizations,
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and in particular religious institutions. In accordance with the regulations of State Budget
Act, state budget should be adopted annually by the National Assembly “with a low per com-
posite budgets”, including their main types of revenues, expenses and transfers, the budget
balance of the budget of the republic and its financing, the total amounts of the revenues
and losses of the state authorities budgets and their relation with the central budget, the
relation of the state budget with the municipal budgets and its relation with extra-budgeta-
ry funds (Article 22, Paragraph 2). Being the firsthand distributor, the Council of Ministers
of the Republic of Bulgaria estimates (through the Ministry of Finance) each year the set-
ting of budget funds, intended for financial subsidization of the registered religious deno-
minations in the country, which at 30 May 2009 outnumber 101. The distribution, as well
as the control of the state subsidy for the registered religious denominations, is performed
by “Religious Denominations” Directorate to the Council of Ministers, whose activity is re-
gulated by two main documents - (1) the Act on Religious Denominations and (2) the Re-
gulations of the System of the Council of Ministers and its administration.

In accordance with Article 35, p. 9 of the Act on Religious Denominations and Article 1006,

p. 9 of the Regulations of the System of the Council of Ministers, “Religious Denominations”
Directorate to the Council of Ministers performs its activities and executes its authorities in
the field of state religious policy in the following aspects:

1. Survey of the needs of religious denominations from state financial aid and submission
of proposals before the Council of Ministers via “Budget and Accounting” unit of
“Budget and Administrative Activities” Directorate to the CM with regard to the state
budget draft, concerning the amount of state subsidy in support of the officially regis-
tered in the country religious denominations. Surveys are made in coordination with
the district administrators, the mayors of municipalities and of settlements, the central
administrations of the religious denominations, the bishoprics of the BOC and the regi-
onal administrations of the other religious denominations.

2. Prepares a state subsidization proposal, which it discusses and coordinates with the
“Human Rights and Religious Affairs Committee” of the National Assembly. Moreover,
in November each year it submits before the “Human Rights and Religious Affairs Com-
mittee” of the National Assembly also a report on the performance of the subsidy distri-
bution for the respective year.

3. Provides to the “Budget and Accounting” Unit of “Budget and administrative Activities”
Directorate of the Council of Ministers the distribution of the state subsidy for the reli-
gious denominations for the next year, coordinated with the “Human Rights and Religi-
ous Affairs Committee”, which, after approval on the side of the Ministry of Finances
and of the National Assembly, is included in a special Annex to the State Budget Act.

4. Prepares a monthly planning of the realization of the distributed state subsidy for the
year and after its approval by the Secretary General of the Council of Ministers submits
it to the “Budget and Accounting” Unit.

5. Prepares lists of the separate instalments with regard to the specific distribution of the
subsidies for the local divisions of the religious denominations on the basis of the rece-
ived, examined and approved requests from state and municipal authorities and from
the administrations of the religious denominations, and presents them to “Budget and
Accounting” Unit of the Council of Ministers for implementation.

6. Informs the administrations of the local divisions of the religious denominations and of
the municipalities about the amount of the state subsidy distributed to them, as well as
about the directions and terms of its putting to use and accounting.

7. Monitors the timely sending of the distributed subsidies to the beneficiaries (by means
of receipt of printouts from the “Budget and Accounting” Unit of the CM).

8. Controls - by means of checks on the spot and at random principle - the spending of
the funds on the side of the religious denominations.
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9. Provides a timely report of the subsidies spent by the religious denominations, by rece-
ipt of certified copies of the original reports, which are kept at the archive of the chur-
ches and monasteries, which have received subsidies.

10. Makes up the received reporting documents by the religious denominations and submits

them to the archive of the “Budget and accounting” Unit to the Council of Ministers.

I1. Subsidization of religious denominations in our country (factual aspect)

The criteria for allocation of the financial subsidization and the specific amounts for the
various religious denominations are defined by the following conditions and factors:

1. The number of believers;

2. The number of churches of the religious denomination and their condition;

3. How many of the churches are monuments of culture;

4. The need of financial support for the normal functioning of the religious denomination;

5. The condition of the buildings and the guarding of the monuments of culture of world,

European and national importance;

6. Discussed and planned in advance issuing of religious literature on the part of the reli-

gious denomination;

7. Financial support necessity for the Bulgarian orthodox bishopries outside the state borders.

As traditional for the country religious denomination and as the most numerous one the
Bulgarian Orthodox Church receives the biggest subsidy. For example, from the state subsidy
received, amounting to BGN 2.950.000 for the budget year 2007, the “Religious Denominati-
ons” Directorate, with the approval of the “Human Rights and Religious Affairs Committee”
of the National Assembly, subsidizes the Bulgarian Orthodox Church with the total amount
of BGN 2,410 thousand, BGN 1.660 thousand of which for the Bulgarian Orthodox Church in
the country and BGN 750 thousand for its diocese outside the borders. Part of the total
amount, transferred to the Bulgarian Orthodox Church, is the amount of BGN 150 thousand
in the form of aid for an emergency repair of one of the biggest monasteries on the Balkans
- Rilski Monastery, a monument of culture of world, European and national importance. For
the rest of the denominations the state budget has provided the following financial funds:

1. For the Muslim religious denomination - BGN 210 thousand;

2. For the Central Israelite Spiritual Council - BGN 30 thousand;

3. For the Armenian Apostolitic Orthodox Church - BGN 40 thousand;

4. For Protestant denominations - BGN 30 thousand.

The directorate has also supported the issuing of religious literature for various religious
denominations in the country with BGN 30 thousand.

The emergency situations reserve has also been used (for organization of conferences
dealing with internal and external religious dialogue, for meeting religious delegations from
abroad and other) BGN 50 thousand.

For the next budgetary year - 2008 - “Religious Denominations” Directorate subsidizes
the religious communities with BGN 3.330.000 as follows:

1. For the Bulgarian Orthodox Church - BGN 2.170 thousand, of them BGN 150 thousand
each for repairing the buildings of Troyan Monastery and of Rilski Monastery;

2. For the Muslim religious denomination - BGN 240 thousand;

3. For the Central Israelite Spiritual Council - BGN 30 thousand;

4. For the Armenian Apostolitik Orthodox Church - BGN 45 thousand,

5. For Protestant denominations - BUN 30 thousand.

From the budget, estimated for the same budget year, BGN 750 thousand are transferred
to the aims and needs of the religious denominations abroad, while BGN 30 thousand are
spent on publishing. The remaining budgetary funds are spent on organization of scientific
conferences and seminars, thematically oriented on questions, concerning inter-religious
dialogue, for meeting religious delegations and so on.
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III. Certain difficulties in the distribution, putting of use and accounting of the sta-
te subsidies for religious organizations

With the increase in the number of new religious denominations in accordance with the
new Act on Religious Denominations of 2002, the state subsidy has to be distributed among
more and more religious denominations. This is inevitably connected with gathering infor-
mation about the number of the respective religious denominations‘s followers, which apply
for state funds, for the need of maintenance for their churches and so on. All this data calls for
them being discussed also in the “Human Rights and Religious Affairs Committee” of the Na-
tional Assembly at the time of subsidy distribution. This means that the greater number of
religious denominations presupposes a certain increase in the sum, which the National As-
sembly votes in the annual state budget for distribution among religious denominations in
accordance with Article 21, Paragraph 3 of the Act on Religious Denominations. It also means
that the “Religious Denominations” Directorate will have to strengthen the control on the
spot, in order to avoid the emergence of preconditions for misuse of state subsidy funds on
the part of the beneficiaries, including spending such funds inappropriately. It is also recom-
mended, the informing of the administrations of religious denominations or their local divi-
sions about the amount of the subsidy distributed to them, to be done in parallel with the
informing of the administrations of the respective municipalities and settlements, so that
double control on the spending of the funds should be performed. In this respect it is neces-
sary that preliminary discussions are held with the leaders of the religious denominations
(before adopting the annual budget), who receive the subsidy in a centralized manner, on
which it should be pointed out that they also have to put aside funds, which to be used for the
repair of some temples and churches so that not all funds are spent on institutional support,
i.e. not to rely entirely on the State in their activity.

IV. Conclusion

With regard to these general observations we can make a conclusion that subsidizing of
registered religious denominations in the Republic of Bulgaria from a legislative point of
view complies with the European requirements in the field of religious denominations (mo-
re-specifically the “European convention and the legislation concerning nongovernmental
organizations”), while the practical realization of the state aid for religious denominations
institutions is a sufficient basis for guaranteeing the freedom of religion and the rights of the
believers in our country.
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1. Prima finan¢ni podpora cirkvi a nabozZenskych spole¢nosti
Podporuje Lucembursko financnimi prispévky ¢innost cirkvi a ndabozZenskych spolecnosti?
Ano.

Jakym zptisobem? Jsou financni prispévky ticelové vdzdny?

K financovani naboZenskych spole¢nosti dochazi pfimo ze statniho rozpoctu.

Existuji dvé formy financovini, které jsou urceny ke specifickym tcelim: pfimé financo-
vani mezd, platd a diichodl celého duchovenstva nebo jeho ¢asti na zakladé dohod uzavte-
nych se stitem; dile vlada mutZe pridélovat mensi dotace na podporu nidboZenské cinnosti
téch naboZenskych spolec¢nosti, které nemaji se stitem uzavienou dohodu. Dile muzZe jit o fi-
nancoviani nékterych prilezitostnych specifickych ¢innosti, napfiklad projekty rekonstrukce
kostelt nebo synagog mohou ziskat mimofadny financni statni prispévek.

Také mistni samospravy mohou vénovat finan¢ni podporu riiznym cirkvim a niabozen-
skym spolecnostem, které ptisobi na jejich izemi. Ostatné€ obce jsou zapojeny do fizeni kato-
lickych farnosti, které jsou na jejich izemi.

Jaké cirkve jsou stdatem financovdny (vsechny registrované, jen nékteré apod.)? Jakym
zpiisobem Ize ziskat status cirkve, jejiz Cinnost stdt financné podporuje?

V soucasné dobé ma stit uzavieny dohody s cirkvi katolickou, protestantskou, s nibozen-
skou spolec¢nosti Zidovskou, dile s cirkvi feckou ortodoxni, rumunskou ortodoxni, srbskou
ortodoxni a anglikdnskou.

Byly zahijeny rozhovory s muslimskou ndboZenskou spolecnosti.

Uzavfeni takové dohody podl€ha nékolika kritériim: vyznamu daného naboZenstvi v Lu-
cembursku a dodrzovani vefejného poradku. Cirkev nebo naboZenska spolec¢nost musi také
prokizat vefejnou prospésnost svych ¢innosti.

Cirkve a naboZenské spolec¢nosti, které nespliiuji pozadavky pro uzavieni dohody s ohle-
dem na to, Ze jejich reprezentativnost je nizka (nicméné dodrZovani vefejného poradku a ve-
fejnd prospésnost jsou splnény), mohou ziskat podptirnou dotaci.

Jakym zptisobem se urcuje vyse stdatniho prispévku urceného jednotlivym cirkvim?
Statni prispévek se odviji od reprezentativnosti dané cirkve a nibozZenské spolecnosti.

Poskytuje financni podporu jeden verejny orgdn, anebo nékolik ritznych orgdnii?

Prislusny celkovy rozpocet stanovi odbor cirkvi a naboZenskych spole¢nosti. Dotace a mi-
moradné vydaje se vyplaceji pfimo z prostfedkl tohoto odboru. Mzdy, platy a diichody jsou
hrazeny z prostfedkt Ufadu pro sprivu statnich zaméstnanct, i kdyZ dani duchovni nemaji
statut zaméstnanct ve statni sluzbé.

Rozlisuje Lucembursko vydaje na viastni ndbozZenskou ¢innost cirkvi a na jiné obecné
prospésné cinnosti?
Ano, obecnéjsi naklady si cirkve a naboZenské spolecnosti v zasadé hradi samy.

2. Zdroje prostredku financovani

Jsou prostredky na podporu cinnosti cirkvi vybirdny néjakym zvldstnim postupem nebo
se poskytuji primo ze stdtniho rozpoctu?

Cirkve a ndboZenské spolec¢nosti, s nimiz je uzaviena dohoda, jsou financovany ze statniho
rozpoctu (mzdy, platy, diichody duchovenstva a nékteré mimoridné dotace).
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Jaké jsou se systémem vybéru prostredkil pro cirkve zkusenosti?

Uzavieni dohod s cirkvemi a naboZenskymi spole¢nostmi, kterd spliluji kritéria pro uza-
vieni dohod, usnadfivji jejich dialog se stitem, ale také dialog mezi samotnymi cirkvemi a na-
bozZenskymi spole¢nostmi.

3. Neprimé financovani cirkvi a naboZenskych spolec¢nosti

Jsou cirkve zvyhodnény v dariové oblasti? Jak?

Dohody uzavirané s nékterymi cirkvemi a nabozZenskymi spole¢nostmi podléhaji souhlasu
parlamentu. Zikon, jimZ se dohoda schvaluje, dava témto cirkvim a naboZenskym spole¢nos-
tem statut vefejnopravni pravnické osoby. Vzhledem k tomuto zvlaStnimu statutu maji tyto cirk-
ve a ndboZenské spole¢nosti nékteré dafiové vyhody, zejména pokud jde o dary a odkazy.

Jsou dariové zvyhodnéni ddrci, kteri poskytuji dar cirkvim?

Dary, které jsou poskytnuté pfimo ve prospéch jedné cirkve nebo nibozZenské spole¢nos-
ti jako takové, jsou v nékterych pfipadech danové odcitatelnou polozkou. Na dary, které jsou
poskytnuté nékterym sdruzenim nebo nadacim, uznanym vefejné prospéSnymi a jezZ jsou
pod zastitou cirkvi nebo nidboZenskych spole¢nosti, se mohou vztahovat dafiové vyhody, po-
kud tato sdruZeni zaroven ziskala souhlas daftiovych organu.

Mohou pldtci dané poskytnout ¢dst svych dani primo cirkvim?

Ne, dané dafiovych poplatnikii ndleZi do celkovych pfijmu statu. AZ pfi sestavovani statni-
ho rozpoctu jsou tyto pfijmy urceny na nékteré specifické vydaje.

4. Legislativa upravujici financovani cirkvi a nabozZenskych spolec¢nosti

Doslo v obdobi poslednich 20 let ke zméné legislativy v oblasti financovani cirkvi??

Z pohledu principu financovani jako takového k velkym zménam nedoSlo. Nicméné
od roku 1998 byl institut uzavirini dohod rozsifen, aby umoznil pfistup k této vysadé i jinym
neZ pouze cirkvim a naboZenskym spole¢nostem tradic¢né zastoupenym v Lucembursku (ka-
tolickym, protestantskym a Zidovskym).

Existuji ve vasi zemi nduvrhy nebo projekty na tpravu systému financovdni cirkuvi?

V ¢ervnu tohoto roku [2009] budou v Lucembursku zikonodarné volby, a tak az do vytvo-
feni budouci vlady se s Zddnymi eventudlnimi navrhy ve véci financovini cirkvi a naboZen-
skych spolecnosti zatim nepocita.

202

Le financement des Eglises: Grand-Duché de Luxembourg

Le financement des Eglises: Grand-Duché de Luxembourg

1. Financement direct des cultes
Est-ce que le Luxembourg soutient financierement les cultes?
Oui.

De quelle maniere? Le financement est-il destiné a des fins spécifiques?Le financement des
cultes est directement supporté par le budget étatique.

Il existe deux formes de soutiens financiers destinés a des fins spécifiques: le financement
direct des salaires, traitements et pensions de tout ou partie du clergé, sur base de conven-
tions conclues avec I'Etat; en deuxieme lieu le Gouvernement peut allouer des subsides, de
moindre envergure, pour soutenir certains cultes non conventionnés dans 'exercice de leur
religion. D’autre part, certaines activités occasionnelles spécifiques, par exemple des projets
de rénovation des églises et synagogues, peuvent recevoir une contribution financiére extra-
ordinaire de I'Etat.

Les pouvoirs locaux peuvent également destiner un subside au profit des divers cultes
€établis sur leur territoire. Les communes sont dailleurs impliquées dans la gestion des parois-
ses du culte catholique établies sur leur territoire.

Quels cultes sont financiérement soutenus par I’Etat? De quelle maniére un culte peut-il
bénéficier de ce soutien?

A TI'heure actuelle I'Etat a conclu des conventions avec les cultes catholique, protestant,
israélite, orthodoxe grec, orthodoxe roumain, orthodoxe serbe et anglican.

Des pourparlers avec le culte musulman sont entamés.

La conclusion dune telle convention est soumise a plusieurs criteres : I'importance du
culte au Luxembourg et le respect de I'ordre public. Le culte en question doit également faire
preuve de son caractere dutilité publique dans ses activités.

Les cultes qui ne sont pas €ligibles pour bénéficier dun conventionnement, au vu de leur
plus faible représentativité (le respect de I'ordre public et le caractere dutilité publique de-
vant cependant étre €tablis), peuvent faire 'objet dun subside de soutien.

Quelles sont les criteres appliqués pour déterminer 'ampleur de la contribution étatique
d chaque culte?
La contribution étatique dépend de la représentativité du culte concerné.

Est-ce que le soutien financier est assuré par une seule autorité publique ou par des auto-
rités différentes?

Le budget afférent global est déterminé€ par le département des Cultes. Les subsides et les
dépenses extraordinaires sont liquidés directement par le biais des crédits de ce départe-
ment. Les salaires, traitements et pensions sont pris en charge par I’Administration du per-
sonnel de I'Etat, méme si le clergé en cause n’est pas fonctionnarisé.

Le Luxembourg fail-il une différence entre les coiits des activités religieuses proprement
dites et les coilts de leurs autres activités plus générales?

Oui, les activités plus générales des cultes sont, en principe, supportées par les cultes
eux-mémes.
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2. Sources des fonds de financement

Existe-t-il une méthode spécifique pour lever des fonds a ce sujet ou est-ce que les activités
religieuses sont-elles financées par le budget national?

Les cultes conventionnés sont financés par le budget de I'Etat (salaires, traitements et
pensions du clergé et certains subsides extraordinaires).

Quelles sont vos expériences avec ce systeme?
La conclusion de conventions avec les cultes éligibles favorisent le discours avec I'Etat
mais également entre les cultes mémes.

3. Financement indirect des cultes

Est-ce que les cultes ont des avantages fiscaux? Lesquels?

Les conventions conclues avec certains cultes doivent recevoir 'assentiment du Parle-
ment. La loi dapprobation confére a ces cultes le statut de personne morale de droit public.
En raison de ce statut particulier, ces cultes bénéficient de certains avantages fiscaux, notam-
ment en ce qui concerne les dons et legs.

Est-ce que les donateurs ont des avantages fiscaux?

Les dons versés directement au profit dun culte en tant que tel sont, dans certains cas,
déductibles fiscalement. Les dons faits a certaines associations et fondations, reconnues
dutilité publique et placées sous I'égide des cultes peuvent bénéficier davantages fiscaux, si
ces associations ont en méme temps recu 'agrément des autorités fiscales.

Est-ce que les donateurs peuvent destiner directement leurs impots au financement des
cultes?

Non, les impots des contribuables se fondent dans les recettes globales de I'Etat. Ce n’est
que lors de I'établissement du budget national, que ces recettes sont affectées a des dépenses
spécifiques.

4. Législation relative au financement des cultes

Est-ce qu’il y a eu des changements au niveau de cette législation durant les 20 dernieres
années?

Sur le principe méme du financement il n’y a pas eu de changements majeurs. Cependant
depuis 1998, le bénéfice du conventionnement a été €largi pour permettre a dautres cultes
que ceux traditionnellement représentés au Luxembourg (cultes catholique, protestant et
israélite) davoir acces a ce privilege.

Est-ce qu’il y a des projets pour réformer le systeme de financement des cultes?

Au Luxembourg se déroulent en juin prochain les élections législatives de sorte que,
jusqu’a la formation dun nouveau gouvernement, déventuels projets en matiere de finance-
ment des cultes ne sont pas prévus jusque-la.
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1. Direct funding of churches and religious societies
Does Luxembourg support churches and religious societies financially?
Yes.

In what way? Is funding intended for specified purposes?

Religious societies are funded directly from the state budget.

Two types of funding intended for specified purposes exist: direct financing of salaries
and pensions of the entire clergy or a portion thereof based on agreements concluded with
the state and smaller grants provided by the government to support religious activities of
those religious societies that have not concluded agreements with the state; and funding of
some occasional, specific activities, such as church or synagogue reconstruction projects,
which can obtain extraordinary financial contributions from the state.

Local municipalities can also contribute financially to various churches and religious so-
cieties that are active in their jurisdiction. In addition, municipalities are involved in the man-
agement of Catholic parishes located in their jurisdiction.

What churches and religious societies are supported financially by the state? How can
churches and religious societies acquire these funds?

At this time, the state has concluded agreements with the Catholic Church, the Protestant
Church, the Jewish religious society, the Greek Orthodox Church, the Romanian Orthodox
Church, the Serbian Orthodox Church and the Anglican Church.

Negotiations have been initiated with the Muslim religious society.

Conclusion of such agreements is subject to a number of criteria: the significance of the
given religion in Luxembourg and maintenance of public order. The church or religious soci-
ety must also prove that its activities are beneficial to the public.

A church or religious society that does not fulfil the conditions for conclusion of an agree-
ment due to the fact that it has an insufficient number of members (but fulfils the conditions
of maintaining public order and being beneficial to the public) can obtain grants.

What criteria are used to determined the amount of the state contribution that each
church and religious society receives?

The state contribution is based on the number of members that the church or religious
society has.

Does only one public authority or a number of various public authorities provide funding?

The respective total budget is determined by the Department of Church and Religious
Societies. Subsidies and extraordinary costs are paid out directly from this department’s
resources. Wages, salaries and pensions are paid from the resources of the State Employee
Administration Office, even though the clergy do not have the status of public service em-
ployees.

Does Luxembourg differentiate between costs of actual religious activity and costs of
other more general activities?

Yes, more general costs are covered by churches and religious societies using their own
resources.
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2. Sources of funding

Is there a certain special method for releasing funds for this purpose or are religious acti-
vities financed from the public budget?

Churches and religious societies with which an agreement has been concluded are fund-
ed from the public budget (wages, salaries, and pensions for the clergy, and certain extraor-
dinary subsidies).

What are your experiences with this system?

Concluding agreements with churches and religious societies fulfilling the relevant crite-
ria facilitates dialogue between them and the state and dialogue between the churches and
religious societies themselves.

3. Indirect funding of churches and religious societies
Do churches and religious societies enjoy certain tax exemptions? If so, what kind?
Agreements concluded with some churches and religious societies are subject to approv-
al by Parliament. The legislation under which the agreements are approved gives these
churches and religious societies the status of public legal persons. Due to this special status,
such churches and religious societies enjoy certain tax benefits, especially as regards gifts
and bequests.

Do donors enjoy tax benefits?

Gifts that are provided directly in favour of one church or religious society are tax-deduct-
ible items in some cases. Certain tax benefits are applied to gifts that are provided to certain
associations or foundations that are recognised as publicly beneficial and are under the pa-
tronage of churches or religious societies, provided these associations have obtained approv-
al from the tax authorities.

Can donors determine directly which churches and religious societies can be funded
[from their taxes?

No, all taxes paid by taxpayers go directly into the state budget. Only after the budget is
compiled are these revenues allocated to specific costs.

4. Legislation governing the funding of churches and religious societies

Have any changes taken place with respect to this legislation in the past 20 years?

In terms of funding as such, no significant changes have occurred. However, in 1998, the
concept of concluding agreements was expanded to allow other churches and religious soci-
eties and not just the traditional ones (Catholic Church, Protestant Church, Jewish religious
society) in Luxembourg to enjoy this privilege.

Are there any proposals for reforming the system of funding of churches and religious
societies?

In June of this year, elections will be taking place in Luxembourg, so until a new govern-
ment is formed, no proposals regard the funding of churches and religious societies are
expected.
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Vybér z diskuse

Predkldadany vybér z diskuse neni ani doslovnym, ani uplnym prepisem diskus-
nich prispévkii. Jednotlivé diskusni prispévky jsou za sebou razeny chronologicky
tak, jak byly na konferenci predneseny. Jsou redakcné upraveny, zpravidla zkrdceny.
Je vsak tireba mit na paméti, Ze diskuse se zpravidla tykala piednesenych referdtu,
Jjejichz text je publikovdan v predchdzejicich castech tohoto sborniku. To miiZe zne-
snadiiovat orientaci v diskusnich prispévcich. Redakcni doplnéni textii pro usnad-
nujici orientaci je vyznaceno hranatymi zdavorkami [ ].

Ctvrtek 11. éervna 2009 - dopoledni blok

Juan Ferreiro Galguera (ES): Pokud jsem dobfe porozumél, navrh zakona [o majetko-
vém vyrovnini s cirkvemi a ndbozenskymi spole¢nostmi] neni v Ceské republice schvilen.
Komu nyni patii nemovitosti, na které si cirkev ¢ini ndrok? Patfi cirkvi, patii statu?

Jakub Kfiz (CZ): Odpovim struc¢né, struktura vlastnictvi ptivodniho cirkevniho majetku
je asi nasledujici. Naprosta vétsina (odhadem 80-90 %) ptvodniho cirkevniho majetku patfi
stale statu, mensi st je ve vlastnictvi obci a pak samozfejmé ¢ist majetku patii i fyzickym
osobdm a dal$im osobam soukromého prava. Uvedl jsem, Ze existuje urcitd blokace toho pi-
vodniho majetku cirkvi, nicméné tato blokace se vztahuje pouze na majetek zeméd€lsky, tzn.
polnosti a lesy, nikoli jiZ na majetek dalsi. S timto ostatnim majetkem se nakliddat muiZe, a tak
se jiz stalo, Ze Cast tohoto majetku byla pfevedena na dalsi osoby.

Petr Kolaf (CZ): Chtél bych polozit jednu otazku k madarskému pfispévku, a to na tzv.
vécnou rentu. VE¢na renta vyplicena jako kompenzace za nevydany majetek je pomérné vy-
znamnou soucasti financovani cirkvi a neni mi jasné, jakym zptsobem je pravné zakotvena
platba této vécné renty. Zda nejsou obavy, Ze néjaka budouci vlida maZe svym exekutivnim
rozhodnutim vypliceni této vé¢né renty omezit, nebo dokonce zcela zrusit.

Andas Csepregi (HU): Zakladem této vécné anuity jsou ony budovy, které cirkve nikdy
nedostaly zpét. Myslim, Ze to bylo nékdy v roce 1997 nebo 1998, kdy se rozhodlo, Ze na zakla-
dé€ hodnoty téch budov vlada vypocetla urcitou castku, a pét procent této hodnoty cirkve
rocné dostavaji. Ta ¢astka se kazdoroc¢né€ valorizuje; pravni zdivodnéni tohoto postupu je
velmi pevné. Nova vlida ¢i parlament mohou provést upravy, nicméné - podle mého soudu
- nikdo upravy provadét nebude, protoZe to je jedind soucast financovani cirkvi, ktera je zce-
la automaticka a neni soucasti kazdoro¢nich rozprav o rozpoctu. Castka sama je dosti vysoka
- leto3ni rok ¢ini kolem deseti miliard forintd, coz pfedstavuje vice nezZ jednu tietinu celko-
vych podpor vyplicenych cirkvim. Mezi tyto podpory pfirozené nepocitim vzdélavaci dota-
ce a dalsi soucasti rozpoctu. O budoucnost této mozZnosti se neobavam a myslim, Ze pro cirk-
ve je velmi vyhodna, protoZe takto ziskané prostfedky lze vyuZivat volné na cokoli bez
omezeni.

Tiziana Giovanna Costantino (IT): V kontextu debat na této konferenci, pokud jde
o restituci zkonfiskovaného majetku, bych se rida dovédéla, zda [v pfipadé Ceské republiky]
doslo se Svatym stolcem k néjaké dohodé nebo alespoii ke kontaktiim, nebo zda se jednd pou-
ze s mistnimi cirkvemi na vnitrostatni arovni.

Jaromir Talif (CZ): Ceska republika vyjednivala dlouhou dobu smlouvu se Svatym stol-

cem, kterd by upravila postaveni Rimskokatolické cirkve. Ta smlouva byla dohodnuta expert-
n¢, byla ze strany Ceské vlady schvalena a podepsana, ale musi byt ratifikovana Parlamentem.
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V Parlamentu ratifikace dosud nebyla ukonc¢ena, protoze pfi prvnim hlasovani v dolni komo-
fe ceského Parlamentu - v Poslanecké snémovné chybélo nékolik hlasti k souhlasu s touto
ratifikaci. Smlouva obsahuje jedno ustanoveni, které hovoii o zivazku Ceské republiky urych-
lené€, odpovidajicim a vici katolické cirkvi vstiicnym zplisobem vyfeSit majetkové problémy.
Musim vSak konstatovat, Ze smlouva je vlidou podepsina, nicméné neni ratifikovana.

Jorge Bacelar Gouveia (PT): Dékuji za zpravy z nékterych zemi, pokud jde o probirany
problém, ale chtél bych se zeptat - nevim, zda se k véci bude chtit nékdo z téch zemi, co uz
mluvily, vyjadfit -, zda existuje néjaky konkrétni soudem projedniavany pfipad tykajici se
uplatnéni prava na soukromy majetek. Protoze predpoklidim, Ze vSechny zemé jsou vazany
mezindrodnimi dmluvami o obc¢anskych a politickych lidskych pravech a evropské zemé jsou
vazany Evropskou umluvou o lidskych pravech Rady Evropy. Chci se zeptat, zda existuje néja-
ky pfipad pfedneseny Evropskému soudu pro lidska priva ve Strasburku, kde by se fesil spor
mezi naboZenskou skupinou a stitem. Myslim, Ze v téchto zemich se nachizime v predchozi
etapé, nikoli v etapé€ pravnich sport; o téch vécech se debatuje v parlamentech, pfipravuji se
navrhy dobrych zikont a dobré zakony tak, aby se sporim pfedchdzelo; aby se pfedchazelo
soudnim pfim. Zadruhé si myslim, Ze tento problém neni problémem majetku ¢i vlastnictvi.
Jedni se o financovani a davky namisto restituce, protoZe v mnoha pfipadech maji ony nemo-
vitosti nizkou trzni hodnotu. ProtoZe jde o rizné druhy nemovitosti (méstsk€, venkovské,
pamatky, statky apod.), musime problémy fesit, zohledfiujice nejen otdzku vlastnictvi, ale
také jaky druh pfijmu mohou tyto nemovitosti vynaset.

Vaclav Vales (CZ): Vyjadiim se pouze za Ceskou republiku. Co se tyc¢e judikatury ohled-
né restituci cirkevniho majetku, ta je v Ceské republice pomérné bohatd, pfitom navzijem si
odporujici. MysSlenkovy proces je velice zajimavé pozorovat. Dvé nejvyssi soudni instance
Ceské republiky, tedy Nejvyssi soud a Ustavni soud, se vyjadfily ve velice mnoha piipadech
uplatiiovani naroku cirkevnich pravnickych osob pfed soudy. Nejprve byla tato praxe umoz-
néna, aZ teprve od roku 1997 ji zakdzal Nejvy$si soud, nicméné Ustavni soud toto stanovisko
nevzal za své a nadile teoreticky pripoustél provedeni skryté restituce timto zptisobem. Nic-
méné od roku 2005 Ustavni soud zménil diametrilné své stanovisko, pfiklonil se k ndzoru
Nejvyssiho soudu, a to je asi takové: V Ceské republice byly vydany dva vyctové restitucni za-
kony a naSe soudni instance dovodily, Ze pokud dani cirkevni pravnicka osoba uvedeni
v tomto zakoné uplatiiuje sviij narok pred soudem, nemtze ho uplatiiovat k majetku, ktery
v tomto vycCtovém ziakoné€ jmenovan neni. TudiZ cirkevni majetek byl takto rozd€len na dvé
skupiny, zna¢né nerovnomérné: zhruba 170 objektt, které byly vriaceny v restituci na zikladé
vyctovych ziakont, a zbytek, coz jsou desetitisice hektari zemédé€lské a lesni pudy, k némuz je
vylouceno uplatiiovat narok do doby, neZ zikonodarce v dané véci rozhodne. Legislativni
proces se vlece uz dlouho. Co se tyce judikatury Evropského soudu pro lidska prava, pokud
je mi znamo, zidnd cirkevni pravnicka osoba ve Strasburku své naroky neuplatfiovala. Podle
mého nazoru se stale ¢eka, zda se restitucni proces uspokojive vyresi na vnitrostatni urovni.

Jan Juran (SK): Pokud je nim znimo, ze Slovenska nebyl zadny takovy pfipad, ktery by se
dostal az do Strasburku. Je tady nékolik velmi zajimavych soudnich sport, pokud vime, je jich
minimalné 200 neuzavienych, ale vZdy se jednd o spory na urovni Slovenské republiky. Tako-
vym specifickym pfipadem je zamek v Rusovciach, coZ je soucast Bratislavy, misto, kde se setka-
vaji hranice Slovenska, Rakouska a Madarska. Jinou zajimavosti je, Ze Cirkev adventisti sedmé-
ho dne, ktera byla jak na izemi Ceské republiky, tak na tizemi Slovenské republiky zrusena mezi
léty 1952 a 1956 a jejiz majetek ji po opétovném povoleni ¢innosti uz nebyl zpét vricen, se
k nému dostala po roce 1989 jesté€ v cCase trvani federace prostfednictvim urcovacich Zalob.
Vseobecné lze fici, Ze majetek, ktery cirkve dostaly zpét, byl vraceny v takovém stavu, v jakém
se nachdzel v okamziku vriceni. VétSinou to nebyl stav dobry, protoZe za socialismu se Zilo
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na ukor budoucnosti, a tak jako stit neudrzoval ani ostatni své budovy, samoziejmeé jesté ve vét-
§1 mife se to tykalo cirkevniho majetku. Existuje hodné pfipadd, podobné jako i v Madarsku
a v Ceské republice, Ze majetek by si vyzadoval znacné investice. Celkové se odhaduje takova
majetkova zadluzZenost v§ech kulturnich pamatek [na Slovensku] bez ohledu na to, kdo je jejich
vlastnikem, na 100 mld. byvalych slovenskych korun [pfes 33 mil. EUR].

Jakub Kiiz (CZ): Chtél bych pouze doplnit k otazce tykajici se Evropské umluvy o lid-
skych pravech, Ze tato imluva byla Ceskoslovenskem ratifikovina aZ po roce 1989, a tudiz
majetek podléhajici procesu vyvlastiiovani v dobé komunistického rezimu nebyl touto umlu-
vou chrianén. To je pravdépodobné nejvétsi prekazka, pro¢ majetkopriavni spory nemohou
byt ispésné vyfeseny u Strasburského soudu.

Petr Kolaf (CZ): Je pravda, 7e v Ceské republice se o této problematice velmi Zivé diskutu-
je. Doplnim informace ohledné nevydaného majetku opravnénych cirkevnich pravnickych
osob v Ceské republice. Z pohledu navrhu zikona, jak zde byl prezentovin, se jednalo o pfibliz-
né 45 tis. ha zemédélské a lesni pudy. Na zakladé€ auditu zpracovaného Vysokou $kolou ekono-
mickou, tedy prestizni akademickou instituci, bylo konstatovano, Ze pouze usly zisk z tohoto
zestatnéného majetku se dnes pohybuje na drovni 140 mld. K¢, tedy pfiblizné 4,5 mld. euro.
Otizka zadluZenosti majetku je problematicka, nicméné€ nedotyka se pudy jako takové a samo-
ziejmé o tyto polozky byly vedeny nejvétsi diskuze. Jesté pokus o jedno vysvétleni - jsou v Ces-
ké republice jsou dv€ pravni argumentace. Na jedné strané€, zda je spravné pripustit miru soud-
niho aktivismu, tj. zda rozhodnutim soudu je mozné nahradit rozhodnuti zdkonodirce, pozice
druhai je ta, zda tzv. blokac¢ni paragraf, ustanoveni zakona o pudé, o kterém hovofil Mgr. Kfiz,
zalozil princip tzv. legitimniho o¢ekavani cirkevnich pravnickych osob. Otazkou je, zda je moz-
né se tohoto legitimniho o¢ekavani domoci rozhodnutim soudu a nikoli rozhodnutim zakono-
darce. Pravé proto nadé&je mnohych se upiraji k Strasburskému soudu a pravé proto je diskuze
ohledné jeho mozné judikatury v Ceské republice nyni tak aktudlni.

Juan Ferreiro Galguera (ES): Nepfidim Zidnou judikaturu, ale rad bych uvedl pfiklad
ze Spanélské historie, konkrétné z 19. stoleti. Katolicka cirkev, hlavni nabozZenska organizace
ve Spanélsku, byla obéti konfiskaci; ty vsak provedl nékdo jiny, nikoli komunisticka strana.
Byla to liberalni vlada. Katolickd cirkev vlastnila na zacitku 19. stoleti pfiblizné pétinu obdé-
lavatelné pudy celé zemé. Majetek zmnoZovala prostfednictvim vlastnich dani. Jednalo se
o desitky z urody. DalSim zdrojem majetku byly dary a dédictvi. Liberdlni i katolické vlady -
nékteré méné radikalni, nékteré radikdlnéjsi - tyto obrovité davky omezovaly. Méné radikal-
nim bylo zruSeni onéch dvou vlastnich dani cirkve. RadikalnéjSim feSenim pak bylo to, c¢emu
fikime nepokryté zabavovani cirkevni plidy a nemovitosti. Nejdfive doslo na kongregace.
Kongregace byly rozpoustény a jejich pozemky znarodnény. A pak doslo na obycejné ducho-
venstvo. V 19. stoleti jsme méli velké mnozstvi takovych vlad i astav - a cirkvi bylo nafizovano,
aby se zabyvala pouze duchovni spravou kultu. V péti naSich ustavach se stat zavazal, Ze bude
hmotné udrZovat duchovenstvo. V konkordatu z roku 1853 se to fesilo takto: Stat se stal opét
katolickym, avSak veSkera ptida a pozemky byly prodany v drazbé soukromym osobdm. Stat
vsak zavedl do rozpoctu novou kapitolu urcenou pro katolickou cirkev, nazvanou Kult a du-
chovenstvo. To platilo i ve dvacitém stoleti az do Druhé republiky. Ve Spanélsku jsme méli
dvé republiky: ta prvni - v roce 1879 - trvala jedenact mésicu a ta druha v letech 1932-1936
pred nasi obcanskou valkou. V druhé republice bylo dotovani cirkve stitem v plném rozsahu
zakazano. MnoZstvi kongregaci bylo rozpusténo - jezuité a nékteré dalsi kongregace museli
zemi opustit -, nemovitosti byly zabaveny a jediny majetek, ktery si mohla cirkev ponechat,
byl majetek urceny vyhradné k nibozenskym uceltim. Pak pfisla ob¢anska valka - fika se, Ze
jednou z jejich pfi¢in bylo i zachdzeni s cirkvi. Valka trvala od roku 1936 do roku 1939 a za Fran-
covy éry dostala cirkev prostfednictvim konkorditu vSechno zpitky - Skoly, neplatila dané,
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dostala kaplanstvi a obnovila se i zvlastni cirkevni kapitola v rozpoctu pro hrazeni kultu a vyda-
ji na duchovenstvo. K dal$im zménam doslo az v dobé demokracie. Ale o soucasném stavu do-
tovani cirkvi budu mluvit zitra.

Petr Kolaf (CZ): Dovolte mi polozit otazku na zastupce Slovenské republiky. Vime dob-
fe, Ze v pfipadé SR mezi povinnymi osobami pro vydani majetku cirkevnim pravnickym oso-
bam nebyl pouze stat, ale byly to i obce. Maji organy statni spravy prehled, o kolik procent
majetku se zfejmé jednalo, ¢ili kolik bylo poptavano ze strany opravnénych osob? A druha
otdzka: kolik bylo skute¢né vydano z pivodniho majetku cirkevnich osob?

Jan Juran (SK): Bohuzel na tuto otizku nemutizu dat uspokojivou odpovéd, protoze
v Case pripravy restitu¢niho zakona nebylo moZné zjistit rozsah majetku. Existuji jen odhady
z minulosti. Stejné tak ani jednotlivé cirkve nemaji jeSté uzavienou svou inventarizaci. Je to
napfiklad z toho diivodu, Ze v ramci fimskokatolické cirkve byly opravnénymi osobami jed-
nak biskupstvi, jednak jednotlivé farnosti a fady a kongregace. TakZe my jen odhadujeme, Ze
v ramci vSeobecného restitu¢niho zikona pravdépodobné mohlo byt vraceno okolo 70 %
majetku, tedy je to jen takovy hruby odhad. A jak byl samotny zakon nazvan, on jen zmirfiuje
nékteré majetkové kiivdy.

Ctvrtek 11. Eervna 2009 - odpoledni blok

Jakub KfiZ (CZ): Moje otazka na pana profesora Treteru sméfuje k obecné roviné. Vy jste
zde predstavil nékolik modela financovani cirkvi z prostredk statniho, resp. vefejného roz-
poctu. Spatfujete urcitou koleraci mezi systémem stitniho financovani a mirou autonomie
cirkvi v dané€ spolec¢nosti nebo mirou sebevédomi cirkvi v dané spole¢nost? Ovliviiuje podle
vaseho nazoru mira religiozity zpusob statniho financovani nebo naopak zpuasob financovani
ovliviiuje miru autonomie cirkvi v dané spole¢nosti?

Jifi Rajmund Tretera (CZ): Pokud jde o konfesnépravni systém, a tedy i o systém finan-
covani cirkvi, mij ndzor na to je, Ze otdzka religiozity a dokonce typu religiozity toho kterého
naroda pfili§ nesouvisi s jednotlivym konfesn€pravnim systémem. Dokladovat to mohu je-
nom znamou skutecnosti, Ze Uplné jiny systém konfesnépravnich vztaht maji tak bytostné
pievazné katolické zemé, jako je Irsko, Spanélsko a Litva. Absolutné rozdilné jsou Litva a Pol-
sko, ackoli spolu sousedi, a dovolil bych si vidét i rozdil dokonce mezi Spanélskem a Portugal-
skem. TakZe se domnivam, Ze otdzka financovani cirkvi v jednotlivych zemich je spiSe otizka
historické tradice, jak jednotlivé zemé pod riznymi vlidami postupné prechazely od konfes-
niho statu jednoho vyznani, v némz jina vyznani byla pouze tolerovana, ke stitu nekonfesni-
mu, stitu svétskému, a jaké nastroje pouzily. Nejmenoval jsem [ve svém vystoupeni] ndstroj,
ktery se tykal pouze zemi Predlitavska Rakousko-uherské monarchie - nibozZenské zemské
fondy. Vidime, Ze osvicena monarchie se starala o prerozd€lovani penéz uvnitf cirkve a vytvo-
fila cirkvim z ¢asti majetku zabaveného, nikoli v§ak ukradeného, fondy, ze kterych pak zase
podporovala cirkev. To je tedy jeden z moZznych pfikladh. Ale také vidime, Ze nékteré zemé
maji dost podobnou pravni tradici a jak velice odli$n4 je pfitom v nich religiozita. Napf. v Ces-
ké republice je religiozita v priiméru nizZsi a hluboce a podstatné protikladna vici Slovensku,
a¢ vychazime ze spole¢nych zakladu. Vidime i proménu, kterd byla v Madarsku. Otazka samo-
zfejmé zni, co je to religiozita viibec, zda jde o vykonavani obfadu, uicast na bohosluzbach...
Jinak ji chdpou katolici a jinak protestanté, jinak ji chdpou jizni zemé a jinak severni zemé. Ma
odpovéd tedy na tuto otdzku zni, Ze forma financovani pfili§ neovliviiuje to, ¢emu jsme zvyk-
li fikat religiozita. Na druhé stran€ je ovSem pravdou, Ze tam, kde jsou cirkve financoviny vice
prostfednictvim vlastnich ¢lent, je vétsi sebevédomi téch cirkvi a nékdy i v€tsi jejich spole-
¢enska aktivita. MliZeme se podivat napf. na USA. Diskutovina je situace ve Francii, kde byl
silny trend cirkve oddélit od statu, zejména po té finan¢ni strance. Prospé€lo to Francii?
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Trochu ano, ale v nékterych otazkach ne tolik. Nedospéli k takovému modelu, jaky maji USA.
TakZe miij nazor na koleraci religiozity a zptisobu financovani je, Ze se vzijemné ovliviiuji, ale
ne ve velké mife.

Tiziana Giovanna Costantino (IT): Pojednal jste Siroce o systému financovani cirkvi
v Evropé. VE€dél byste, zda nékde v Evropé€ existuje systém financovani podobny tomu italské-
mu? U nds mame systém [danové asignace] osmi promile, pricemZ vypocet se provadi z ahrn-
né vySe dan€ z pfijmu fyzickych osob. Vynos se déli mezi katolickou cirkev a niboZenska
spolecenstvi, kterd uzavrela prislusné dohody se stitem. Datiovy poplatnik sim rozhodne,
komu uvedeny dil dané bude piisluset.

Jifi Rajmund Tretera (CZ): K Itilii samotné bych chtél fici, Ze tu jsem zahrnul v dafno-
vych asignacich, zahrnuji to do podpory ze strany stitu, protoZze je to vlastné povinna dan -
0,8% v Itdlii je ur¢eno pro nékterou cirkev, katolickou, ale i valdenskou, a dalsi cirkve, se kte-
rymi ma Italska republika uzavieny smlouvy. Pfitom existuji i jin€ alternativy. Podobny systém
v téze dobé v 80. letech 20. stoleti jiZ za demokratického reZimu vytvofilo Spanélsko, tam je
to velice slozitd ¢astka kolem 0,6%. V Itilii se jednd o velice u¢inny prostiedek financovani
cirkvi, ze Spanélska se nedozvidim o takovém nadseni. U asignaci existuji urcité subsystémy,
jedna moznost je, Ze poskytuji 0,8 % svych dani, druhd, Ze hlasuji, kam se 0,8 % ze vSech dani
vybranych ve staté ma dat. V Ceské republice se o této moZnosti hovofilo, nicméné tento sys-
tém nemusi byt ve vSech statech aplikovatelny.

Juan Ferreiro Galguera (ES): Ano, ve Spanélsku je tato daftova asignace vysledkem
smlouvy, dohody o spoluprici, kterou stit podepsal s katolickou cirkvi v roce 1979. Poz-
déji jsme podepsali dalsi tfi dohody o spoluprici s muslimy, protestanty a zidy, které na-
bizeji danové vyhody, avsak nikoli tento systém pfimého podilu na dani z pfijmu. Jediny
rozdil tedy je, Ze ve Spanélsku mtizeme dat 0,7 % nasi dané z pfijmu bud katolické cirkvi,
nebo na socidlni sluzby provozované nestiatnimi subjekty; jednim z téchto nestatnich sub-
jektl je Charitas, ktera je nestatni dcefinou organizaci katolické cirkve. Ostatni nabozen-
stvi, kterd své dohody o spolupraci podepsala, vSak dosud popsané pravo nemaji. Nékteri
lidé si samoziejmé stéZuji, protoZe ti, co zasSkrtnou policko, maji stejné vysoké dané€ jako
ostatni. Je to ale tak, Ze plati vSichni stejné, jen ti, co policko nezaSkrtnou, nemohou roz-
hodnout, kam onéch 0,7% ptjde. Systém nelze zménit zikonem, protoZe je zakotven
v mezindrodni smlouvé. K jeho zméné by bylo nutno tuto smlouvu vypovédét; viechny
socialistické vlady slibovaly pfed volbami, Ze smlouvu vypovédi, ale Zidni to dosud neu-
délala. Ani nyni, po druhém vitézstvi ve volbach za sebou, socialisté dohodu o spoluprici
s katolickou cirkvi nevypovédi.

Andras Csepregi (HU): V Madarsku byl systém dafovych asignaci zaveden v roce
1999 spolu s uzavienim smlouvy s Vatikinem. Na§ systém - jak to tak poslouchim - je
néco mezi. VySe stanoveného dilu se méni, zpocatku se jednalo o 0,5 %, posléze o0 0,8%
a 0,9 %. RovnéZ nase logika je odliSna, protozZe tyto pfisp€vky statu prislusi vSem statem
uznanym cirkvim - loni u nds bylo 155 cirkvi, letos je to 169. Buhvi, kolik jich bude na-
pfesrok. Loni doSlo k jisté zméné systému, protoZe stit konstatoval, Ze vySe jeho pfi-
spevku cirkvim je v zasadé€ nezavisla na vali lidi, ktefi davaji na cirkve pfislusny dil svych
dani; byl tudiZ zaveden novy systém jedna plus jedna, coZ znamenad, Ze stit vynaklada
na danou cirkev naprosto stejnou ¢astku penéz jako jeji pfiznivci ze svych dani. Letos
doslo opét ke zméné - poplatnici vénuji cirkvim néco mezi 0,6 a 0,7 %. Podobné jako
ve Spanélsku mohou i madarsti dafiovi poplatnici volit mezi cirkvemi a obecnymi soci-
alnimi sluzbami. V Madarsku voli cirkev néco pres 70 % obyvatel a néco pod 30 % dava
na takzvané svétské ucely.
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Fernando Soares Loja (PT): Rad bych dodal, Ze Portugalsko pfevzalo $panélsky systém.
Danovi poplatnici mohou na probirany ucel asignovat 0,5% dané€ z pfijmu. OvSem pouze
etablovanym cirkvim, coZ v praxi pfedstavuje velice vyhradni klub. Ve Spanélsku maji dohody
o spoluprici, u nds mame etablované cirkve, coz znamena, Ze cirkev musi byt v zemi usazena
nejméné tricet let. V tomto ,klubu® je dnes néjakych &tyficet cirkvi. Rimskokatolicka cirkev
nema z tohoto ustanoveni Zadnou vyhodu, protoze ma pravo Zadat o navraceni DPH, coz
predstavuje vétsi objemy penéz. Posledni udaje mame pro rok 2005, kdy se jednalo o néja-
kych 80 milionu eur; a téch 0,5 % by této ¢astky nedosihlo.

Juan Ferreiro Galguera (ES): Pouze jedna poznamka. Toto sdéleni mé velmi zaskocilo,
protoze ve Spanélsku byla katolicki cirkev rovnéz od DPH osvobozena. Nékdo to ale namitl
u Evropského soudniho dvora, a tak jsme to pro budoucnost museli zménit. Uvedené osvobo-
zeni platilo pro katolickou cirkev do lofiského roku. Od nynéjska tomu tak neni.

Jan Juran (SK): Ve Slovenské republice je moznost pro danového poplatnika poukazat
ptvodné 1%, nyni uz 2% z jeho dani, pri¢emz tato moznost je specifikovana tak, Ze se vztahu-
je v podstaté na organizace tretiho sektoru. Cirkevni organizace mohou tuto moznost vyuZzit
jen velmi okrajové, protoZe se vztahuje jen na jejich ucelova zafizeni, ktera spliuji poZzadavky
stanovené zdkonem. Tak tedy asignace nepfedstavuji Zadnou vyznamngéjsi ¢astku. Moznost
poukazat ¢ast ze svych dani se vztahuje nejen na fyzické osoby, ale i na pravnické. V druhé
poloviné 90. let, kdy se intenzivné hledal novy model financovani cirkvi, fimskokatolicka cir-
kev prosazovala zhruba do roku 2000 tuto moZznost inspirovana prikladem Italie, kde vSak
vynos z asignace tvofi jen jeden z vice zdroji financovani cirkvi. V pfepoctu na slovenské
poméry by - i v pfipadé, Ze by podstatnéjsi ¢ast véficich hlasicich se k své cirkvi poukazala
tuto ¢astku - vysledna suma byla podstatné niZsi, nez je to pfi soucasném financovani cirkvi

z rozpoctu statu.

Jaromir Talif (CZ): Ceska republika a Slovensko mély fadu spolecnych zdkond, ze kte-
rych pak vychazely. V Ceské republice je moZzné darovat na napf. kulturni, sportovni nebo
niboZenské Ucely urditou ¢astku, kterd se pak odecte ze zakladu dané z piijmu. Castka 2 %,
o které€ jste mluvil, se vypocitava z dané€ nebo se o ni sniZuje zaklad dané?

Jan Juran (SK): Tato 2 % predstavuji ¢ast dané z pfijmu. Moznost odpocitavat dary ze
zakladu dané, kterd i na Slovensku v minulosti byla, byla zruSena. Tedy je vidét, Ze i vyvoj
v Ceské republice a na Slovensku se postupné odklini.

Petr Kolar (CZ): Dovolte mi jesté jednu otdzku, pane profesore. Bude se tykat i jinych
statd, kde ze statniho rozpoctu jdou finan¢ni prostfedky na platy duchovnich. Podle ceské
upravy se plati platy duchovnich ze stiatniho rozpoc¢tu a pfitom podle Ustavy neni mozné, aby
stat zasahoval do vnitinich zdleZitosti cirkve. CoZ v praxi samozfejmé vede k tomu, Ze nékteré
cirkve maji velmi benevolentni systém pro ustanovovini duchovnich, které potom stit musi
platit. Pane profesore, domnivite se, Ze je 1) ustavné konformni a 2) spravné, aby stat stanovil
napf. néjaky numerus clausus, podle kterého by platil pouze urcitou ¢ast duchovnich?

Jifi Rajmund Tretera (CZ): To je obtizna otazka. Vyjdu-li z Ceskoslovenské tradice, z té
predvilec¢né tradice, kterou jsme jeSté prevzali z rakousko-uherské monarchie, tam se dopla-
cela na kazdého katolického kné€ze, jehoz plat nebyl dostate¢né€ kryty z jeho beneficia, tzv.
kongrua, a z ni se pak vypocitavala dotace na platy duchovnich i ostatnich cirkvi, napf. evan-
gelické, ceskoslovenské a dalSich podle poctu ¢lenti cirkvi. V roce 1955 byla vSak definitivné
zruSena na uzemi ¢eskoslovenského statu jakakoli evidence ¢lent cirkvi. Zamér totalitniho
statu byl moZznd ukazat, Ze se jednd svobodny stit, ktery se nepta na vyznani svych obcanti.
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Skutec¢ny vyznam ale spiSe byl, nefikejte nam, Ze je vas hodné. Po revoluci byla vytvorena Lis-
tina zakladnich priv a svobod a zakon o cirkvich, ktery na ni navazoval, na zaklad¢€ nichz je
v podstaté dile znemozZnéno, abychom néjakych zptsobem zjiStovali, kolik ma ktera cirkev
¢lent. To, co jsou takové smérné pocty, které zjistuje Cesky statisticky tiad jednou za 10 let
ve svém dotazniku, je sice signifikantni, zhruba odpovidajici, ale ne vSude. MliZeme poukdzat,
jak u tfech evangelickych cirkvi lokdlniho razu ve vychodnim Slezsku a v Praze doslo k jistym
zaménam, kdyzZ ¢lenové poradné nevédéli, jak se jejich cirkev jmenuje. My tedy nemame na-
stroj, abychom znali pocet ¢lent cirkvi. Kdybychom tento ndstroj méli, bylo by asi mnohem
spravedlivéjsi a logictéjsi platit prispévky na platy duchovnich podle poctu ¢lenti cirkvi, jak
tomu bylo do roku 1948, resp. 1949. Systém, ktery Ceska republika pouZiva, vychazi ze zikona
¢. 218/1949 Sb., ktery v podstaté stanovil, Ze sluzné duchovnich pfebiri stit. OvSem tento stat
soucasné daval kazdému duchovnimu statni souhlas k ¢innosti, ktery mohl kdykoli odvolat.
Jeden ¢as byl odvolan souhlas az poloviné duchovenstva. Stat tak reguloval poc¢et duchovnich.
V soucasné dobé€, pokud stit uz nereguluje pocet duchovnich, jsou mensi cirkve zvyhodnény.
V mensSich cirkvich je vZdy mensi pocet véficich na jednoho duchovniho. Mohu vSak fici, Ze
u stiedné velkych cirkvi, jako jsou Ceskobratrski cirkev evangelicka a Ceskoslovenska cirkev
husitska, také moc velké zvyhodnéni nepozorujeme. Cirkev si samy urci, kolik maji duchov-
nich. Jedna se o urcitou diskrepanci a ja osobn¢€ nevim, jak ji fesit. Ptate-li se, jestli to 1ze z hle-
diska dnesni Ustavy omezit, podle mé to nelze. Vieobecné se mélo za to, kdyZ jsme pripravo-
vali zdkon z roku 2002, Ze dojde k restitucim cirkevniho majetku a otdzka placeni duchovnich
pfejde do pozadi. Ale kdyZ ono je u nas placeni duchovnich do zna¢né miry chdpano jako
ndhrada za nevriceny majetek. Na tuto otazku tak nemohu dit jednozna¢nou odpovéd, je to
velice slozita zikonodarna zaleZitost.

Jan Juran (SK): K otazce stanoveni numeru clausu bych chtél fici zajimavou zkusenost
ze Slovenska. V pribéhu roku 2001 jsme pfipravili navrh zdkona o financovani cirkvi, ktery
podstatnym zptisobem zménil zptsob financovani. Ponechal financovani ze stitniho rozpoc-
tu s tim, Ze cirkve byly rozd€lené do urcitych kategorii podle velikosti a podle jistého klice byl
urcen pocet duchovnich pro urcity pocet véficich. Cim mensi cirkev, tim mensi pocet véfi-
cich na duchovniho. Napf. v pfipadé evangelické cirkve by bylo mozné dosihnout hranici
400 duchovnich, které by financoval stat, a cirkev by potom mohla mit klidné o dal$ich
50 duchovnich vic, ale ti by uz byli financovani z vlastnich prostfedki. V roce 2002 se tento
zakon dostal az do parlamentu, vlada ho schvilila v dubnu 2002, ale v kvétnu 2002 bylo pfed
volbami, tak poslanci Niarodni rady odhlasovali, Ze se timto zikonem nebudou zabyvat. Pred-
pokladalo se pfijeti nového zikona po volbach, coz se samozrejmé dosud nestalo.

Michaela Moravcikova (SK): Chtéla bych se zeptat pana dr. Lemeniho na osudy fecko-
katolické cirkve v Rumunsku v obdobi komunismu, zda tam doslo k néjakym majetkovym
kfivdim apod.

Adrian Lemeni (RO): Béhem obdobi komunismu byla feckokatolicka cirkev ve zvlastni
situaci, protoZe byla zcela zakdzana. Samoziejmé, Ze vSechna niabozZenstvi v Rumunsku méla
za komunismu problémy - konfiskoval se majetek a tak podobné, ale feckokatolicka cirkev
byla v této zvlastni situaci. Nékolik malo dni po padu komunistického rezimu vysel zvlastni
dekret, kterym se tato cirkev zaregistrovala, aby byla uznana. Také byla pfijata zvlastni opatfe-
ni pro restituce majetku zabaveného této cirkvi. V soucasné dobé je situace kolem sakralnich
budov velice citliva, protoze vétsina patii pravoslavné cirkvi. Za komunismu totiz sakralni
budovy ztistaly ndboZenskym spolec¢nostem, avSak v té dobé se jednalo o cirkev pravoslav-
nou. Po padu rezimu se situace nezménila. VétSina véricich se dnes hlasi k rumunské pravo-
slavné cirkvi. Spolecnosti feckokatolické cirkve maji svoje sakrdlni budovy, to pro nové spo-
le¢nosti neni problém, ale existuje né€kolik pfipadi nékdy aZz umélého konfliktu mezi
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spolecnostmi pravoslavnymi a feckokatolickymi. Stat hraje pfi feSeni konfliktth vyznamnou
roli prostfednika, snaZi se nachazet spravedliva feseni a zaroven respektovat vlastnické pravo,
ale zaroven také socidlni smir. Samoziejmé jsme navrhli, aby kazda naboZenska spole¢nost
meéla svoji sakralni budovu. Toto feSeni navrhl stat, protoZe chtél kazdé naboZenské spolec-
nosti zajistit budovu pro bohosluzby. A co se tyka financoviani feckokatolické cirkve, existuje
zde pozitivni diskriminace. Véfici feckokatolické€ cirkve tvori 1 %, avSak financovani presahu-
je toto Cislo 4-5x - pfimé financovani stitem.

Patek 12. ¢ervna 2009

Jaromir Talif (CZ): Dovolil bych si vznést otazku na nase francouzské hosty. Za¢nu vyro-
kem mého oblibeného spisovatele Antoine de Saint-Exupéry, ktery fekl, Ze lidska rec se stala
pramenem nedorozuméni mezi lidmi. V Ceské republice se pro mnoho politiki jakymsi zakli-
nadlem pfi feSeni vztahu statu a cirkvi stalo slovo ,odluka“. VSichni chtéji odluku cirkvi od sta-
tu, jako pfiklad uvadéji systém, ktery je ve Francii. My jsme dnes slySeli, Ze fadu katedral a kos-
telli vlastni francouzsky stat nebo obce a Ze zdroven financuji jejich opravy a udrZzbu a de
facto s nimi nemohou nakladat, jak by sami chtély, musi vZdy mit souhlas pfislusné cirkevni
osoby. Myslite si, Ze by se tento systém dal nazvat systémem odluky cirkvi od statu?

Laurent Touvet (FR): Zduraznil jste rozpory, které vyplyvaji z nasi historie. Je tfeba vzit
v tivahu skutecnost, Ze ve vétsiné malych obci je kostel jedinou budovou, kterd ma historic-
kou hodnotu. A protoZe ja sim jsem byl ¢lenem obecniho zastupitelstva, mohu vas ujistit, Ze
zastupitelé maji velkou snahu, at uz jsou, nebo nejsou véfici, o zachovani tohoto mistniho
kulturniho dédictvi. K tomuto rozporu tedy pfistupujeme s védomim, Ze cirkevni dédictvi je
soucdsti narodniho kulturniho dédictvi. To samé plati pro katedraly.

Jaromir Talif (CZ): Abych nebyl $§patné pochopen, mné je ten systém celkem sympatic-
ky a nemyslim si, Ze je v ném néco Spatného. Domnivam se, Ze se spiSe jedna o pfiklad spolu-
prace statu a cirkvi, neZ o systém odluky statu a cirkvi.

Laurent Touvet (FR): Odluka neznamena ignoraci, jak uz ukazal nas $panélsky kole-
ga, protoZe ve Spanélsku k tomuto dialogu zavazuje ustava. U nds také funguje neustaly
dialog mezi stitni a cirkevni moci - at uz se jednd o pravidelné porady, na nichZ se stat
schazi s niboZenskymi predstaviteli a diskutuje s nimi o otazkach, které€ je tiZi, at uz se
jedna o otazky udrzby budov, nebo otazky danové, otazky tykajici se vzdélani, udélovani
viz nebo povoleni k pobytu pro duchovni z jinych zemi, ktefi chtéji pfijet do Francie. Ve-
deme dialog a to plati pro vSechna naboZenstvi. Mohu dokonce zminit jeden pfiklad, kte-
ry je ale velmi Casty, Ze biskupové dostavaji statni vyznamendni. Cirkev a stat se znaji, ve-
dou spolu dialog, respektuji se, ale neexistuje oficidlni uzndni. Vyjimku tvofi systém
v Alsasku-Lotrinsku, kde naddle pfetrvava konkordat a kde jsou biskupové, predsedové
zidovskych obci a predstavitelé hnuti protestantd placeni stitem. Ze statniho rozpoctu se
tak plati 1400 duchovnich v Alsasku-Lotrinsku. Jedna se vSak o velice zvlastni systém, kte-
ry je pozistatkem minulosti.

Miam jesté jednu anekdotickou poznimku, a sice, Ze v Alsasku-Lotrinsku jsou dva bis-
kupové jmenovini statni moci, a sice prezidentem republiky, coZ je snad posledni znaimy
pfipad na svété. D¢je se tak na zakladé Napoleonova konkordatu a ujiStuji vas, Ze se sou-
hlasem Rima. Nicméné se jedna o zajimavou zvlastnost. A rovnéZ, kdyZ se po prvni svéto-
vé vilce urovnaly vztahy mezi katolickou cirkvi a stitem, vznikla meziniarodni dohoda,
diky niZ Svata stolice, pokud ma v planu ve Francii jmenovat biskupa, se dotdzZe francouz-
ské vlidy, zda tomuto jmenovini nebrani néjaké politické prekazky. Jedna se spise o for-
malni zalezitost, protoZe francouzska vlada uz 50 let nevznesla Zidnou namitku proti Zad-
né nominaci biskupa. A to dobfe ukazuje, Ze mezi stitem a cirkvemi existuje dialog.
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Juan Ferreiro Galguera (ES): Ano, mam tf'i body, které jsou soucisti jedné otizky a ob-
jasni jednu zaleZitost. VSechny kostely nebo budovy ¢i katedraly z doby pred zdkonem z roku
1905 patfi statu?

Laurent Touvet (FR): Co se tyCe katolické cirkve, pak katedrily patii stitu a ostatni kos-
tely obcim. Plati to pro vétSinu obci.

Juan Ferreiro Galguera (ES): Odkdy tedy budovy nebo kostely patii katolické cirkvi?

Laurent Touvet (FR): VSechny kostely postavené po roce 1905 patii osobé, kteri je po-
stavila, coZ ve vétsiné pripadt znamena katolické cirkvi, diecéznim asociacim, diecézim.

Juan Ferreiro Galguera (ES): Ale i kdyzZ patfi katolické cirkvi, je to stat, kdo je udrzuje,
kdo napfiklad povoluje koncerty?

Laurent Touvet (FR): Ne, pokud kostel patfi katolické cirkvi, je tato vlastnikem a mtize
se svym majetkem svobodné naklddat. Pfiklad, ktery jsem uved], se tykal kostell postavenych
pfed rokem 1905, téch je vSak naprostd vétsina. Naprostd vétSina takovych budov je velice
stard. BEhem jednoho stoleti se postavily kostely na velkém pafizském predmésti a na pied-
méstich jinych velkych mést. Celkem se jednalo o 300-500 kosteld, ve srovnani s 35-40 000

v dobé pred rokem 1905.
Juan Ferreiro Galguera (ES): Katedrila Notre-Dame tedy patfi stitu?

Laurent Touvet (FR): Ano, katedrila Notre-Dame patfi stitu. Byla postavena zhruba
ve 12.-13. stoleti.

Michaela Moravc¢ikova (SK): Chtéla bych se zeptat dr. Juana Ferreira na mechanismy
zjistovani, zda niboZenska spole¢nost narusuje vefejny porfadek, ¢i ne, jakym zptisobem se
toto zjistuje, jaka jsou kritéria a zda je to vidy jednoznacné, ¢i zda jsou kolem toho néjaké
polemiky.

Juan Ferreiro Galguera (ES): Jak jsem jiz fekl, vefejny pofadek je jako trojuhelnik -
sklada se ze tfi prvkl: vefejného zdravi, vefejné moralky a vefejné bezpecnosti. Vefejny pora-
dek je spojeny s pravem. Cokoliv, co porusuje zikony, narusuje i vefejny poradek. Napriklad
svatby - nutit nékoho ke sfiatku bez jeho souhlasu a proti jeho vili, je jisté proti vefejnému
pofadku. Nebo si pfedstavme néjakou skupinu, kterd v ramci svych obfadu koufi néjaké
omamné litky - toto je také proti vefejnému poradku, protoZe to narusuje vefejné zdravi.
Avsak, a toto byl verdikt ustavniho soudu, pokud se hliasim ke Svédkim Jehovovym a rozhod-
nu se, Ze nechci krevni transfuzi, a je mi 18 let a vice, nejednd se o poruseni vefejného porid-
ku, neni to proti vefejnému zdravi. Jiné by to bylo, kdyby transfuzi odmitl nezletilec. A samo-
zfejmé jakoukoli tradici porusujici lidska prava, napfiklad zvyk né€kterych africkych kultur
provadét Zenskou obfizku, nelze schvalovat, protoZe jde o poruseni lidské integrity.

Mariana Neli (IT): Francie a Itilie maji spole¢né déjiny i nékteré nazory, protoze béhem
napoleonskych valek dochdzelo zacitkem devatenictého stoleti k titlaku naboZenskych fadt
a k zabavovini cirkevniho majetku; totéz se pak opakovalo v roce 1866 po sjednoceni Itilie,
kdy dochazelo k dalSimu zabavovani cirkevnich budov, ptidy i movitého majetku. Vétsina ital-
skych kostelu jsou staré nabozenské budovy. Patfily kdysi katolické cirkvi a nyni jsou majet-
kem italského stitu. Italsky stit je katolické cirkvi poskytuje k provozovini niboZenské ¢in-
nosti. TakZe na$ systém je tomu francouzskému velmi podobny. Oddéleni stitu a cirkve
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neznamend nevédomost, jedna se o jisty druh dialogu s cilem nalézt vzajemné porozuméni.
[...] Na ministerstvu vnitra existuje zvlastni odbor, ktery je vlastnikem cirkevnich nemovitosti;
nazyva se Fond pro naboZenské budovy. Tento odbor budovy vlastni a provozuje.

David Senat (FR): Vracim se [pane naméstku Talifi] k otazce, kterou jste pfed chvili polozil
mému kolegovi, kdyZ jste mu fikal, Ze jste prekvapeny, Ze se o Francii d4 fict, Ze je to zemé, ve kte-
ré€ je cirkev oddélena, nebo chcete-li ndboZenstvi jsou oddélena, od statu, zatimco vétsina nabo-
Zenskych budov patfi stitu a ten se o n€ také stara. To je zajimavé, protoZe celkové na nasich ze-
mich pozoruji, Ze riznymi zpusoby a ve velmi odliSnych momentech historie u nas doslo k vice ¢i
méné nasilné odluce. Vysledek byl pokazdé jiny, ale tato odluka se vZdy inspirovala politickymi,
filozofickymi ¢i ideologickymi tvahami, které byly v pribéhu staleti zhruba stejné. Dnes, konec-
né, kdyz ¢lenské stity, jako je ten vas, premysleji, co pro n€ znamena odluka cirkve od statu, uva-
Zuji nutné€ a zcela opravnéné o nécem, co bylo nésiln€ a negativni a co je tfeba napravit.

V nékterych zemich, jako napfiklad v té moji, toto zaZili uz pfed dlouhou dobou a dnes fikaji:
L,V nasi zemi doslo k odluce ndbozZenstvi od statu.“ Timto tvrzenim se neohanéji nikterak militant-
né, ale z toho davodu, Ze v sobé zahrnuje rovnovahu, které bylo mozné dosahnout diky riiznym
udalostem a moudrosti lidu. Neni tedy tfeba na tuto zaleZitost nahliZet jako na nepfijemnou pfi-
pominku minulosti. Je tfeba se na ni divat jako na pfiklad, ktery ukazuje, jak bylo v pribéhu stale-
ti s mnoha obtiZemi dosaZeno stavu, kdy se opravdu napliiuje svoboda vyznani.

Jaromir Talif (CZ): Ja bych chtél kolegim z Francie velmi podékovat, podékovat za to, Ze
pregnantné vysvétlili systém, ktery ve Francii funguje, a Ze i nam, ktefi se zabyvaji feSenim pro
Ceskou republiku, vysvétlili historické divody a konkrétni stav, ktery v soucasné dobé existuje. Ja
jsem to zminil pravé proto, abychom si slovo ,odluka“ naplnili tim spraivoym obsahem, ktery vy
jste ve svém vystoupeni dali.

Juan Ferreiro Galguera (ES): Rid bych zduraznil néco, co jiz zaznélo z st naseho francouz-
ského kolegy. Pokladam za velice duleZité, Ze si uvédomujeme, Ze vSichni sdilime viceméné stejné
principy - odluka, sekularita. Je dobré dat témto termintim néjaky obsah, abychom aZ na drobné
rozdily hajili stejné principy. Také si myslim, Ze konkrétni feSeni zivisi na historii a politické situ-
acivjednotlivych zemich. Také se mi zd4, Ze néktera feSeni prili§ nesouvisi s historii té které zemé
aZe byla kdysi provedena bez zvlastnich diivodu a nepfili§ uvazené. Proto je dobré provérit vech-
na jednotliva feSeni. MiiZe se totiz stat, Ze najdeme néjaké spolecné hlavni feseni vhodné témér
pro vsechny, které vyfesi nékteré problémy, s nimiz se nepfili§ uspésné v jednotlivych zemich
potykame.

Juan Ferreiro Galguera (ES): Rad bych se zeptal naseho portugalského kolegy na to, co
fikal o alternativé k vraceni dané¢ z pfidané hodnoty. Co se tyce cCisel, neporozumél jsem
na jedné strané ¢islim a na druhé strané tomu, kdyZ jste hovofil o socialnim zabezpeceni, ze
zaméstnavatelé a knézi plati méné. Mohl byste to, prosim, zopakovat?

Fernando Soares Loja (PT): Samoziejmé. Co se tyce ucasti na socidlnim zabezpeceni,
farafi, pastofi, imamové a rabini plati ze svého 4 % z hrubé mzdy. A cirkev nebo nabozenska
organizace, ktera je zaméstnavi, plati pouze 8 %. Celkem to tedy dava 12 % (4 % + 8 %), oproti
zhruba 35 %, ktera plati béZni zaméstnavatel€ a zaméstnanci. Tato zcela jasna vyhoda je vlast-
né zplisob nepfimé finan¢ni pomoci cirkvim.

Pokud jde o DPH, alternativou je [asignace] 0,5 % dané, kterou plati jednotlivi dafiovi po-
platnici. Je zfejmé, Ze to neni dost, protoZe cirkve, které patii mezi etablované cirkve - a neni
jich v soucasné dobé pfilis mnoho - dostanou mnohem vice, pokud se jim navraci DPH, neZ
kdyz dostavaji [dafiovou asignaci] onéch 0,5 %.
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Juan Ferreiro Galguera (ES): Jak jsem jiz fikal, my jsme museli vriceni DPH opustit.
Mozna budete muset i vy.

Fernando Soares Loja (PT): Pravdépodobné ano a vim, Ze to vzbuzuje urcité obavy.
Vlada zkouma moznost zvyseni sazby [danové asignace] z 0,5 % na 0,7 ¢i 0,8 %, coz by ztratu
kompenzovalo.

Jakub KfiZ (CZ): Chtél bych polozit otazku panu Soares Loja. Ve vétsiné stati Evropské
unie, jak jsme zde pfitomni, je otdzka vztahu stitu a cirkvi svéfena néjakému ministerstvu,
resp. pfislusnému odboru néjakého ministerstva, tedy exekutivni moci. V pripadé€ Portugal-
ska je tato kompetence svéfena specidlni komisi. Mllj dotaz sméfuje na to, jaky charakter ma
tato komise, zda je slozeni politickym zpuasobem, nebo na odborné bazi, ¢i zda se jedna
o ufednickou pozici. Mohl byste nam také néco fict k postaveni této komise?

Fernando Soares Loja (PT): Komisi pro niboZenskou svobodu tvofi 11 ¢lenti a je jakym-
si poradnim orginem nezivislym na vladé, ktery na pozidani radi vladé a parlamentu. Ma
jednoho predsedu. Dva ¢lenové jsou jmenovani pfimo katolickou cirkvi. Dalsi vyznamné ni-
bozenské spole¢nosti jmenuji své zastupce, ale toto jmenovani musi schvilit ministr spravedl-
nosti. V soucasné dobé¢ jsou takto jmenovani 3 ¢lenové. Jednoho jmenovala aliance portugal-
skych evangelikl, coz je federace protestantskych cirkvi, dalsi ¢len byl jmenovan muslimskou
spolec¢nosti a ten tieti Zidovskou. A dalSich 5 ¢lent jmenuje ministerstvo spravedlnosti - jsou
tedy vybirani politickym rozhodnutim a ministerstvo spravedlnosti by je mélo jmenovat
na zdkladé jejich odbornych znalosti.
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The presented selection from the discussions is neither verbatim nor a complete
transcript of the discussion contributions. Each discussion contribution is placed in
chronological order as they were presented during the conference. They have been
edited and, as a rule, abridged. It needs to be taken into account that the discussions,
as a rule, pertained to the presented reports, the text of which is published in the
preceding sections of these conference proceedings. This may cause confusion with
respect to the discussion contributions. The editorial notes to the text which are in-
tended for clarification are enclosed in square brackets [].

Thursday, 11 June 2009 - morning block

Juan Ferreiro Galguera (ES): If I did understand well, the bill [on Property Settlement
with Churches] is not passed in Czech Republic, so those properties claimed by the church,
who do they belong to now? Do they belong to the church; do they belong to the state?

Jakub Kfiz (CZ): I'll respond briefly. The ownership structure of original church prop-
erty is more or less as follows. The majority (about 80-90 %) of original church property still
belongs to the state, with a small amount in the ownership of municipalities and of course
natural persons and other private law persons. I mentioned that there exists a certain block-
ade on original church property; nevertheless, this blockade only pertains to agricultural
land, i.e., fields and forests, and no longer to other property. This other property can be free-
ly disposed of, and so it has already happened that a part of this property has been trans-
ferred to other persons.

Petr Kolar (CZ): I would like to ask a question with respect to the Hungarian contribution
and so called “eternal annuity”. Eternal annuity, paid out as compensation on unreleased property,
is a relatively significant part of church funding, and it is not clear to me how the payment of this
annuity is enshrined in the law. Whether there is cause for concern that some future government
may, based on an executive order, limit the payout of this eternal annuity or eliminate it entirely.

Andas Csepregi (HU): The basis of this eternal annuity are those buildings whom church-
es didn’t find to get back. I think it was in 1997 or 1998 when it was decided that, on the basis
of the value of these buildings the government calculated an amount, and five per cent of this
value went and still goes to the churches yearly. The sum is even valorized year by year, accord-
ing to the normal proceedings, so the legal background of this process is very strong. A new
Parliament or an overrunning new government could modify it, but, as I can recognize the situ-
ation at all, no one would modify this, because it is the only part of the church finance that is
totally automatic and don’t belong to the yearly debates on the budget. The amount itself is
pretty large, it is around ten billion forints this year, which is more than one third of the whole
amount of church supports. Of course, I don’t number among the supports the educational
funds and the other parts of the budget. I personally don’t fear about the future of this possibil-
ity and I think it’s fairly advantageous for the churches because this money can be used freely
for everything, without any limitation.

Tiziana Giovanna Costantino (IT): Within the context of the argument at this confer-
ence, regarding the restitution of the property which has been confiscated, I would like to
know whether there has been reached an agreement or there are some contacts to the Holy
See, or whether within the Czech Republic, or whether there have been only relationships
within this context with the local churches.
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Jaromir Talif (CZ): The Czech Republic has been negotiating for quite some time an
agreement with the Holy See that is to regulate the position of the Roman Catholic Church.
This agreement has been drafted by experts and has been approved and signed by the Czech
government. It now needs to be ratified by Parliament. The ratification process in the Parlia-
ment is still underway because in the first reading in the Lower House of the Czech Parlia-
ment - in the Chamber of Deputies - there were not enough votes for ratification. The agree-
ment contains one provision on the Czech Republic’s commitment to resolve property issues
with the Catholic Church in a quick, appropriate, and accommodating manner. Although the
agreement has been signed by the government, it has still not been ratified.

Jorge Bacelar Gouveia (PT): Thank you for the overview of some countries related
with this problem and I would like to ask - I don’t know if anyone in particular wants to re-
spond from these countries, but I would like to know if there is any jurisprudential case re-
lated with the application of the right to private property. I suppose all the countries are
obliged by the international convents in civil and political human rights and within the Euro-
pean countries obliged by the European Convention on Human Rights from the Council of
Europe. My question is if there is any case that was brought inside the Court of Strasbourg in
order to solve the conflict between the religion group and one of these states. I think that in
these countries we are in the previous phase, not in, not in the judicial conflict but, previ-
ously, in the moment that the things are being discussed inside the Parliaments and in time
to have a good bill, and good law just to prevent the conflict; just to prevent to go to court.
But, second point: I think this problem is not the problem of property or ownership. I think
this is a problem about financing and about having benefits with the restitution of the prop-
erty, because in many cases these properties are not good in the market. I think we can deal
with different kinds of properties, urban properties, rural properties, so, perhaps, we must
face these problems considering not only the issue of the ownership but the issue of what
kind of income we can get with this kind of properties.

Vaclav Vales (CZ): I'll only respond for the Czech Republic. Rulings on the restitution of
church property are relatively extensive in the Czech Republic, but quite contradictory. It is
quite interesting to observe the deliberation process. The two highest courts in the Czech
Republic - the Supreme Court and the Constitutional Court - have ruled on a great number
of cases of claims brought to court by church legal entities. At first this practice was allowed,
but only in 1997 was it prohibited by the Supreme Court. Nevertheless, the Constitutional
Court did not conform to this opinion and continued to theoretically allow “hidden” restitu-
tion in this way. However, since 2005, the Constitutional Court drastically changed its stand-
point and began leaning toward the standpoint of the Supreme Court, which is like this: two
enumerative restitution acts have been issued in the Czech Republic, and our courts have
deduced that if a church entity specified in the such legislation takes a claim to court, the
claim cannot pertain to assets that are not enumerated in the legislation. Therefore, church
property has been divided up into two groups, quite unequally: about 170 buildings, which
were given back in restitution based on the enumerative acts, and the rest, meaning tens of
thousands of hectares of agricultural land and forests which are exempted from claims until
lawmakers decide on the given matter. The legislative process has been dragging on for quite
some time. When it comes to the European Court of Human Rights - if my understanding is
correct - no church legal entity has taken its claims to Strasbourg. In my opinion, it is waiting
to be seen whether the restitution process will be resolved in a satisfactory manner at the
national level.

Jan Juran (SK): As far as we know, there has been no such case from Slovakia that has
made it all the way to Strasbourg. There are a number of very interesting legal disputes -
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about 200 have still not be closed - but they are all disputes at the level of the Slovak Repub-
lic. An example is the case with the cloister in Rusovce, which is a part of Bratislava, a place
where the borders of Slovakia, Austria, and Hungary converge. Also of interest is that the
Church of Seventh Day Adventists, which was abolished in both the Czech and Slovak Repub-
lics in the period from 1952 to 1956 and whose property was not returned to it after it be-
came legal again, gained its property back after 1989, still during the federation, through de-
claratory claims. Generally, it can be said that the property that the church got back was
returned in a state that was not good, because under socialism, life was lived at the expense
of the future. The state did not even maintain its own buildings, and so did even less for
church property. There are many cases, as in Hungary and the Czech Republic, were the
property would require substantial investment. Overall, it is expected that the investment
required with respect to all cultural monuments [in Slovakia], regardless of the owner,
amounts to about 100 billion former Slovak crowns [over EUR 33 million].

Jakub Kf¥izZ (CZ): I would only like to add something to the question regarding the Euro-
pean Convention on Human Rights, and that is that this convention was not ratified by Czech-
oslovakia until after 1989, and thus property subject to dispossession during the communist
regime was not protected by this convention. That is probably the biggest hurdle to why
property disputes cannot be successfully resolved at the Strasbourg court.

Petr Kolaf (CZ): It is true that this topic is lively in the Czech Republic. I will add some
information regarding unrestituted property belonging to entitled church legal entities in
the Czech Republic. In terms of the bill, as it was presented here, the property in question
amounted to about 45 thousand hectares of agricultural land and forests. Based on an audit
conducted by the University of Economics, i.e., a prestigious academic institution, only lost
profit from this non-state property is about CZK 140 billion, which is about EUR 4.5 billion.
The issue of property indebtedness is problematic; nevertheless, it does not apply to land as
such, and, of course, the most extensive discussions were about these assets. And one more
attempt at an explanation - there are two legal arguments being made in the Czech Republic:
one, whether it is correct to allow a certain extent of judicial activism, i.e., whether it is pos-
sible to allow court rulings to take the place of decisions made by lawmakers; two, whether
the so-called blocking clause, a provision of the Land Act that Mr KiiZ was discussing, estab-
lished the principle of “legitimate expectation” on the part of ecclesiastical legal entities. The
question is whether it is possible to attain this legal expectation through court rulings and
not through a decision made by lawmakers. It is for this reason that the hopes of many are
turning to the court in Strasbourg and why discussion about its possible rulings is such a cur-
rent topic in the Czech Republic.

Juan Ferreiro Galguera (ES): I don’t have any case-law to add, but I would like to give
an example of our own history in Spain, in the 19" century. The Catholic Church which is the
main religion in Spain was object of confiscation, but by a different authority. It was not the
Communist Party, it was the liberal government. Catholic Church, at the beginning of last
century, owned like the fifth of the cultivable land of the territory. They had a lot of property
increased by their own taxes which were the tenth part of their harvest. And then donations
and inheritance. But this huge parsimony was reduced by liberal governments, Catholic gov-
ernments, one more radical, one less radical. The less radical were the abolition of these two
sources, these two own sources, own tax means of the Catholic Church. The second one was
what we call the pure confiscation of Catholic Church land. First of congregations. Congrega-
tions were dissolved and then their land was nationalized. And after, the regular clergy. And
then, we had in the nineteenth century a lot of governments, a lot of constitutions like this ...
and then those liberal governments who were less radical forced themselves to maintain to
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ministry of cult. In our constitution, in five of our constitutions, the state assumed that they
will maintain the clergy. And in the Concordat of 1853, it was how they solved this problem
... the state became Catholic again, but all these lands were sold by auction to be owned to
private persons. But they created one - what we call - direct entry in the budget, the state
had a direct entry in the budget for the Catholic Church, which is called, an entry for cult and
clergy. So this has remained also in the twentieth century in the Second Republic. In Spain we
had two republics: one lasted eleven months in 1879 and the other one was before our War
in 1932 to 1936. And in this Second Republic, the funding of church by the state was banned,
completely banned. A lot of congregations were dissolved, Jesuits and some others were dis-
solved, they had to go away, and land was confiscated, and the only property they could have,
the church could have, was for religious purposes. Then came the Civil War ... people say that
one of the causes of Civil War was the church problem. The Civil War lasted from 1936 to
1939 and afterwards the Franco era, dictatorship of Franco, in that Concordat, the church
had everything again like schools, didn’t pay taxes, chaplaincy and everything, and this direct
entry in the budget, the direct entry for cult and clergy. And this only changed through de-
mocracy. But I will talk tomorrow about our current funding of churches.

Petr Kolaf (CZ): Allow me to ask the representative from the Slovak Republic a ques-
tion. I am well aware that in the case of the Slovak Republic, it was not only the state but
also the municipalities that were among those persons obliged to carry out the restitution
of property to church legal entities. Do the public authorities have an overview of the per-
centage of property that this pertained to, i.e., how much was being claimed by the entitled
persons? And a second question: how much of the original property was given back to
church persons?

Jan Juran (SK): Unfortunately I cannot give a satisfactory answer to this question be-
cause at the time that the restitution act was being drafted it was not possible to ascertain the
scope of the property. Only past estimates exist. The various churches also have not com-
pleted their stocktaking. This is for the reason that, for example, within the Roman Catholic
Church, entitled persons included bishoprics, vicarages, orders, and congregations. So we
are only estimating that about 70% of all property was probably given back under general
restitution legislation. This is just a rough estimate. As indicated by the name of the law itself,
it only sought to assuage property grievances.

Thursday, 11 June 2009 - afternoon block

Jakub Kf#iz (CZ): My question to Professor Tretera is general in nature. You have pre-
sented here a number of church funding models from public resources or the public budget.
Do you see a certain correlation between the public financing system and the extent of
church autonomy in the given society or the extent of self-confidence of churches in the
given society? In your opinion, does the extent of religiosity influence the method of state
funding or, conversely, does the method of financing influence the extent of church autono-
my in the given society?

Jifi Rajmund Tretera (CZ): As regards the denominational legal system and thus the sys-
tem of church funding, it is my opinion that the issue of religiosity and even the type of religios-
ity of this or that nation does not have much bearing on the various denominational legal sys-
tems. I can only evidence this with the well-known fact that mainly catholic countries, such as
Ireland, Spain, and Portugal, essentially have a completely different system of denominational
law relationships. Lithuania and Poland, although they are neighbours, are diametrically differ-
ent, and I would even claim that there is a difference between Spain and Portugal. I therefore
believe that the issue of church funding in each country is rather an issue of historical tradition,

222

Selection from discussions

how each country under various governments gradually moved away from a denominational
state of one faith, where other religions were merely tolerated, toward a non-denominational
state, a secular state, and what instruments they used. I did not mention [during my presenta-
tion] the instrument that only pertained to countries of Cisleithania of the Austro-Hungarian
Empire - religious provincial funds. We see that the enlightened monarchy took charge of dis-
tributing money inside churches and created funds through which it supported churches from
a part of the assets confiscated, not however stolen. That is but one example. But we also see
that some countries have a fairly similar tradition, although religiosity within these countries is
very different. For example, in the Czech Republic, religiosity is relatively lower and highly and
fundamentally at odds with Slovakia, although the foundations are the same. We also see the
transformation that took place in Hungary. Of course, the question is ‘what is religiosity?’,
whether it is the performance of ceremonies, participation in divine services... ... Catholics see
it differently from Protestants; southern countries see it differently than northern ones. Thus,
my answer to this question is that the form of funding does not influence what we are used to
calling religiosity. On the other hand, it is true that there where churches are financed more
through its own members, the churches have greater self-confidence and are sometimes more
socially active. We can use the USA as an example. The situation in France, where there has been
a strong trend toward the separation of church and state, especially in terms of funding, is be-
ing discussed. Has it benefited France? To a certain degree, yes, but not such much in certain
areas. They have not managed to come up with a model like the USA has. So my opinion on the
correlation between religiosity and method of financing is that they do influence one another,
but not to a great extent.

Tiziana Giovanna Costantino (IT): You have made a wide presentation of the financing
system in Europe. Do you know whether there is in Europe a financing system which is similar
to the Italian one. Where there is the system of the so-called eight per thousand. The share of
the eight per thousand from the total yield out of the tax on personal income which is shared
between the Catholic Church and the religious communities which have stipulated agreements
with the state. And this share is according to the choices expressed by the taxpayers.

Jiri Rajmund Tretera (CZ): With regard to Italy, I would like to say that I have included
it in tax assignation; I include it in state support because it is in fact a compulsory tax - 0.8 %
in Italy is designated for churches, be it the Catholic Church or the Waldensiens or the other
churches with which the Republic of Italy has concluded agreements. However, other alter-
natives exist. A similar system was created in Spain also in the 1980s under a democratic
government - the amount is very contentious at 0.6 %. In Italy, it is a very effective means of
funding churches, but there is not much enthusiasm for it in Spain. Assignation has certain
subsystems: one possibility is the assignment of 0.8% of taxes, another is voting on where
0.8% of all taxes collected should go. There has been talk of this in the Czech Republic; nev-
ertheless, this system need not be applicable to all states.

Juan Ferreiro Galguera (ES): Yes, in Spain, this tax assignation came from the treaty,
from the cooperation agreement the state signed with the Catholic Church in 1979. Then we
have signed another three cooperation agreements with Muslim, Protestant and Jews that
those cooperation agreements offer tax benefit but not this income tax system. So, the only
difference is that in Spain the taxpayer - when we do the income tax, we can choose between
putting a cross in the works of Catholic Church, so the 0,7 % of our income will go to Catholic
Church or to other social services, NGOs; one of these NGOs is Charitas which is an NGO of
the Catholic Church. But the other religions that have signed the cooperation agreements
don’t have so far this right. Some people complain, because those who put the box are not
going to pay the same amount of money that the rest of the people. They will pay the same
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amount, but the rest of the people cannot choose where this 0,7 % will go. But the thing is
that this cannot be changed by a law because it’s in an international treaty. So, to change this
system, we would have to denounce this treaty and so far all the socialist governments that
came into power in the previous election campaign said they were going to denounce the
treaty, but nobody denounced the treaty. And even now, the socialist government in this sec-
ond election they won from the very first moment ... the cooperation agreement with the
Catholic Church is not going to be denounced.

Andas Csepregi (HU): In Hungary, this tax assignation system was introduced in 1999
together with the treaty with the State of Vatican. Listening to the different systems, our sys-
tem, I think is somewhere between in more than one aspects. The level kept changing. At
first, it was - using your terms - five out of thousand, then it became eight out of thousand and
nine out of thousand. The logic is different again, because all the recognized churches can
have this sort of state funds. Last year, there were one hundred and fifty-five churches in Hun-
gary, this year it is one hundred and sixty-nine. God knows how much it will be next year. Last
year, there was a sort of change in this system because the state said that it is in practice inde-
pendent from the real will of those people who assign their tax to a church, how much the
state pays, and then the so-called one plus one system came into this place, it means that the
state gives exactly the same amount of money as the churchgoers offer from their income tax
to the churches. This year, it caused a sort of shortening, using the previous terms - now it is
between six or seven out of one thousand, the whole level of the amount. And similarly to the
situation in Spain, taxpayers can also choose between churches and some general social pur-
pose. In Hungary, there are little more than seventy per cent of taxpayers who choose church
and less than thirty per cent who choose another, so-called secular purpose for this.

Fernando Soares Loja (PT): I'd like to add that Portugal has followed the system of
Spain. Taxpayers can assign half per cent of their income taxes. But only to settled churches,
which means that this is a very exclusive club. In Spain, they have agreements on collabora-
tion we have the settled churches which means that they have to have at least thirty years
settled in the country. And this is the club of about - not more than forty churches. Roman-
Catholic church has not the benefit from this provision because Roman-Catholic Church can
claim reimbursement of VAT, which means larger amounts of money. The last information we
have is about 80 million Euros in 2005, so with this 0,5% they wouldn’t reach that amount.

Juan Ferreiro Galguera (ES): Just one observation. It shocks me because in Spain the
Catholic Church had also the VAT exemption. But someone denounced it before the Euro-
pean Court and we had to change it for the future. So, this exemption, it existed for the
Catholic Church until last year. We won’t have any more this experience.

Jan Juran (SK): In the Slovak Republic, taxpayers can designate 2%, formerly 1%, of their
taxes, with this possibility being specified in such a way that it pertains in essence to third
sector organisations. It pertains to church organisations only marginally because it applies to
their specific facilities that fulfil certain requirements under the law. For this reason, assigna-
tion does not represent a significant amount. The possibility to designate a part of one’s taxes
applies not only to natural persons, but also to legal persons. In the second half of the 1990s,
where great efforts were made to find a new church funding model, the Roman Catholic
Church, until about the year 2000, advocated this possibility inspired by Italy, where, how-
ever, the revenues from assignation is only one of many sources of church funding. Looking
at it in terms of Slovakia - even in the case that a significant number of followers designated
this amount to their respective church - the resulting sum would be substantially lower than
under the current system of church funding from the state budget.
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Jaromir Talif (CZ): The Czech Republic and Slovakia shared a number of laws which
they used as the basis for further ones. In the Czech Republic, it is possible to contribute to
cultural, sports, or religious purposes, and this amount is then deducted from the income tax
base. The amount of 2% which you mentioned - is it calculated from the tax or is it deducted
from the tax base?

Jan Juran (SK): This 2% represents a part of income tax. The possibility to deduct dona-
tions from the tax base, which used to be a possibility in Slovakia, was eliminated. It is thus
apparent that the Czech Republic and Slovakia are developing in different directions.

Petr Kolar (CZ): Allow me, professor, to ask one more question. It concerns other states
as well, where clergy salaries come from the state budget. According to Czech law, clergy
salaries are paid from the state budget, but under the Constitution, it is not possible for the
state to interfere in the internal affairs of churches. Of course, in practice this leads to some
churches having a very benevolent system for ordaining clergy, whom the state then has to
pay. Professor, do you believe that it is 1) constitutional and 2) correct for the state to lay
down, for example, some sort of numerus clausus according to which it would pay only cer-
tain clergy?

Jifi Rajmund Tretera (CZ): This is a difficult question. Looking at Czechoslovak tradi-
tions, the pre-ware traditions, that we had taken over from the Austro-Hungarian monarchy,
the salary of each catholic priest was topped up if his salary was not sufficiently covered by
his benefice, or congrua, and this benefice was used to calculate the subsidies for the salaries
of clergy in other churches, e.g., the Evangelical, Czechoslovak Brethren, and others, accord-
ing to the number of members in the church. 1955, however, saw a definitive end to any
record of church membership in Czechoslovakia. The intent of the totalitarian state was per-
haps to show that it is a free state that does not ask its citizens about their religious beliefs.
The actual significance was rather “don’t tell us how many of you there actually are”. After the
revolution, the Charter of Basic Rights and Freedoms and the connected Churches Act were
drawn up, based on which it continued to be impossible to ascertain in any way how many
members belonged to what church. Although the guiding numbers ascertained by the Czech
Statistical office once every ten years in its census is significant, they generally correspond,
but not in all cases. We can call attention to how certain changes occurred in three evangeli-
cal churches at the local level in Eastern Silesia and in Prague, where even their members
were not sure of the exact name of their church. We therefore do not have an instrument that
we could use to find out the number of members of a church. If we had such an instrument,
it would probably be fairer and more logical to contribute to clergy salaries according to the
number of members, as had been the case until 1948 or 1949. The system used by the Czech
Republic is based on Act No. 218/1949 Coll., which essentially stated that the state assumed
responsibility for clergy salaries. Of course, the state also granted permission to each mem-
ber of the clergy to serve, and this permission could be revoked at any time. At one time, up
to a half of clergy members had their permits revoked. In this way, the state regulated the
number of clergy. At this time, if the state is no longer regulating clergy numbers, smaller
churches enjoy an advantage. In smaller churches, there is always a smaller number of follow-
ers per clergyman. I can say, however, that mid-sized churches, such as the Evangelical Church
of Czech Brethren or the Czechoslovak Hussite Church, do not appear to enjoy much of an
advantage. Churches determine themselves how many clergy they have. This results in a cer-
tain discrepancy, and I don’t personally know how to address this discrepancy. If you are
asking whether the Constitution can be used to limit this, then in my opinion the answer is
“no”. Generally, when we drafted the legislation back in 2002, we thought church property
would be given back in restitution and that clergy salaries would no longer be an issue on the
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forefront. But here the payment of clergy salaries is seen to a certain extent as compensation
for property that has not been given back. Therefore I cannot give an unambiguous answer
- it is a very complicated legal matter.

Jan Juran (SK): To the issue of numerus clausus, I would like to share an interesting ex-
perience from Slovakia. During 2001 we were preparing the church funding bill which would
change substantially the method of funding in that funding from the state budget would be
retained and churches would be divided up into certain categories according to size, with
a certain key being used to determine the number of clergy for a certain number of followers.
The smaller the church, the smaller the number of followers per clergyman. For example, in
the case of the Evangelical Church, it was possible to reach the limit of 400 clergy that would
be financed by the state. The church could easily have an addition 50 clergy, but these would
be financed through their own resources. In 2002, this legislation was brought before Parlia-
ment, with the government ratifying it in April 2002, but in May 2002, as it was just before the
elections, members of the National Council voted not to deal with this piece of legislation,
with it being expected that this bill would be adopted after the elections, but of course this
has still not happened.”

Michaela Moravc¢ikova (SK): I would like to ask about the fate of the Greek Byzantine
Catholic Church in Romania during communism, whether certain property grievances oc-
curred and so on.

Adrian Lemeni (RO): During communism, the Greek Byzantine Catholic Church was in
a very strange situation because it was entirely forbidden. Of course, all religions had prob-
lems under communism - property was confiscated and so on, but the Greek Byzantine Cath-
olic Church was in a strange situation. A number of days after the communist regime fell,
a special decree was issued, under which this church could register and be recognised. Spe-
cial measures were adopted for the restitution of property confiscated from this church. At
this time the situation surrounding sacred buildings is very sensitive, as most buildings be-
long to the Orthodox Church. Under communism, these sacred buildings remained in the
ownership of religious societies, but at that time these were only Orthodox societies. The
situation stayed the same after the regime was toppled. Most believers today are part of the
Romanian Orthodox Church. Greek Byzantine Catholic Church societies have their sacred
buildings, which is not a problem for new societies, but there seem to be numerous rather
contrived conflicts between that Orthodox Church and the Greek Byzantine Catholic Church.
The state plays an important role as the mediator of these conflicts, and tries to resolve the
disputes fairly while respecting property rights and social conciliation as well. Of course, we
proposed that each religious society would have its own sacred building. This solution was
proposed by the state because it wanted to ensure that each religious society had its own
building for services. And as regards funding of the Greek Byzantine Catholic Church, there
is positive discrimination here. Followers of the Greek Byzantine Catholic Church comprise
1%, but funding exceeds 4-5x this amount - direct funding from the state.

Friday, 12 June 2009

Jaromir Talif (CZ): I would like to direct a question to the French guests. I will begin
with a statement by my favourite author Antoine de Saint-Exupéry, who said that the human
language has become the source of misunderstanding among people. For many politicians in
the Czech Republic, “separation” is some sort of magic word when dealing with the relation-
ship between church and state. Everyone wants separation of church and state, and they cite
France as an example of that system. Today we have heard that a number of cathedrals and
churches are owned by the French state or municipalities and that these authorities also fi-
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nance their repair and maintenance, but that they cannot manage them as they would wish
to, as they always have to have the consent of the respective church body. Do you think that
this system can actually be called separation of church and state?

Laurent Touvet (FR): You have stressed the contradiction that arises from our history. It
is necessary to take into account the fact that in the majority of small municipalities, the
church buildings is the only building of historical value. And because I myself am a member
of a municipal council I can assure you that municipal council members, be they religious or
not, take great pains to preserve this local cultural heritage. We approach this contradiction
with the awareness that church heritage is part of the national cultural heritage. This also ap-
plies to cathedrals.

Jaromir Talif (CZ): To make sure that I am not misunderstood, I like the system very
much and I don’t think there is anything wrong with it. I believe that this is rather an example
of cooperation between church and state rather than a separation of church and state.

Laurent Touvet (FR): Separating does not mean ignoring, as our Spanish colleague has
shown us, because in Spain this dialogue is required by the constitution. In our country, con-
tinuous dialogue also takes place between church and state - be it in the form of regular
meetings at which the state meets with church representatives and discusses with them is-
sues that concern them, such as building maintenance, education, visa and residential per-
mits for clergy from other countries who want to come to France, and so on. We conduct dia-
logue, and this applies to all religions. I can even give you an anecdotal example, but one that
is very common, that bishops are honoured by the state. The church and the state know each
other, conduct dialogue, respect each other, but there is no official recognition. The excep-
tion is the system in Alsace-Lorraine, where the concordat remains in force and where bish-
ops, leaders of Jewish communities, and representative of protestant movements are paid for
from the state coffers. Thus, the state budget pays the salaries of 1400 clergy in Alsace-Lor-
raine. This is a very strange system which is a remnant of the past.

I have one more anecdotal comment, which is that Alsace-Lorraine has two bishops ap-
pointed by the state, namely by the president of the republic, which is perhaps the last known
such case in the world. This is due to Napoleon’s concordat and, I assure you, with Rome’s
consent. Nevertheless, it is an interesting oddity. Furthermore, once the Catholic Church and
the state reconciled after World War I, an international treaty came about, and thanks to this
treaty, the Holy See, if it has plans to appoint a bishop in France, asks the French government
whether there are any political obstacles to this appointment. This is rather just a formality
because France has not voiced any objections in the last fifty years against any nomination of
a bishop. And this is a good sign that there is dialogue between the church and state.

Juan Ferreiro Galguera (ES): Yes, I have three points that are part of one question and
will clarify one matter. Do all churches, religious buildings and cathedrals that were built

before 1905 belong to the state?

Laurent Touvet (FR): When it comes to the Catholic Church, then cathedrals belong to
the State and other churches to the municipalities. This applies to most municipalities.

Juan Ferreiro Galguera (ES): Since when then have church buildings belonged to the
Catholic Church?

Laurent Touvet (FR): Any church built after 1905 belongs to the person who built it,
which in most cases means to the Catholic Church, diocesan associations, and dioceses.
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Juan Ferreiro Galguera (ES): But even though these buildings belong to the Catholic
Church, is it the state that maintains them and allows events, such as concerts, to take place?

Laurent Touvet (FR): No, if the church belongs to the Catholic Church, it is the owner
of the church and can do what it wishes with its property. The example that I mentioned
concerns churches built before 1905, but that is an absolute majority. The vast majority of
such buildings are very old. About 300-500 churches were built in the extensive Parisian
suburbs and the suburbs of other large cities over the last century. Before that year, the
number was 35-45000.

Juan Ferreiro Galguera (ES): The Notre-Dame Cathedral belongs to the state?

Laurent Touvet (FR): Yes, the Notre-Dame Cathedral belongs to the state. It was built
approximately in the 12% -13" centuries.

Michaela Moravc¢ikova (SK): 1 would like to ask Dr. Juan Ferreiro about the mecha-
nisms used to ascertain whether or not a religious society is violating public order. How is
this ascertained? What are the criteria? Is it always clear? And are there any controversies sur-
rounding this issue?”

Juan Ferreiro Galguera (ES): Well, actually public order as I said is like a triangle of
three concepts: Public health, public morality and public security. The public order is related
to the law. Anything that breeches the law will breech the public order. For example marry-
ing - obliging someone to marry without their consent, without their willing, is it under
public order? It breeches public order. Or some group that has a rite of smoking a drug - this
again is against public order, because it is against public health. But it was a sentence in the
constitutional court. If I am a Jehovah’s Witness and I decide and I am old enough, I am older
than 18 and I decide not to have a blood transfusion, that is not against public order, that is
not against public health. Another thing would be if the one who rejects it is minor. And of
course, well, any tradition which breeches human rights, for example those traditions in
some African cultures of amputing or cutting the sex elements of women would not be ap-
proved. Because it’s against the human integrity.

Mariana Neli (IT): France and Italy have had a common history under some points of
view, because also during the Napoleonic invasion and era there in Italy there were some
suppressions of religious orders and confiscations of religious property, in the beginning
of the 19" century and afterwards in 1866, after the Unity of Italy there have been other
confiscations religious buildings, property and moveable assets. Most of the old churches
in Italy or religious buildings belonging once to the Catholic Church are now the property
of the Italian state. And the Italian state gives them to the Catholic Church in order that they
be used for religious worships. So that is very similar to the French one. This separation
does not mean ignorance, it is a sort of dialogue, of mutual understanding. [...]Within the
ministry of the interior there is a central direction and office which is the owner of these
ecclesiastical properties. It is called the “Fund for the cult buildings”. This direction owns
and runs these properties.

David Senat (FR): We are coming back [Deputy Talif] to the question that you asked my
colleague just a while ago, when you told him that you are surprised that it can be said of
France that it is a country where the church is separate - or, if you wish, that religions are
separate - from the state, whereas the majority of religious buildings belong to the state and
it is the state that takes care of them. This is interesting because overall I have observed that
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separation has occurred more or less violently in our countries in various ways and at various
moments in history. The result was different each time, but this separation was always in-
spired by political, philosophical, or ideological deliberations, which have been more or less
the same over the centuries. Today, finally, member states, such as yours, are thinking about
what separation of church and state means and are contemplating, as a matter of necessity
and entirely justifiably, what was violent and negative and what is necessary to remedy.

Some countries, such as mine, went through this a long time ago and today can say: “Separa-
tion of church and state has occurred in our country”. They are not brandishing this claim in any
militant way, but for the reason that it contains a balance that has been attained thanks to various
events and the wisdom of the people. It is thus not necessary to look at this matter as an unpleas-
ant reminder of the past. It needs to be looked at as an example of how it was possible to attain
a state, over the centuries and with many problems, where freedom of religion actually exists.

Jaromir Talif (CZ): I would like to thank our colleagues from France very much for their
in-depth explanation of the system in France and for explaining to those of us who are seeking
a solution for the Czech Republic the historical reasons and the specific state that exists at this
time. I mentioned it so that we could fill the term “separation” with the proper content, and you
have done this in your presentation.

Juan Ferreiro Galguera (ES): I would like to underline something that has been said by
our colleague from France. I think it is very important that we are aware that we all share more
or less the same principles, you know - separation, non confessional. And it’s good to give them
a content in order to defend the same principles, with some difference. I also think that the
particular solutions depend on the history and the political situation of each country. But I also
find that there are some solutions which are not very linked in the country’s history, it was
made one time without any particular reason or any particular weight. So it’s good to examine
all the particular solutions, because sometimes we can find some common particular solution
for, not for everyone, but to resolve some problems we have and we haven'’t resolved well in
each country.

Juan Ferreiro Galguera (ES): I would like to ask our colleague from Portugal about what
he said about the alternative of VAT [reimbursement]. In the figures, I didn’t understand the
percentage, on one side. And on the other side, when you talked about social security, the em-
ployers, the priests, pay less. Would you mind to repeat that?

Fernando Soares Loja (PT): Of course. Concerning the social security contributions,
priests, pastors, imams and rabbis, pay from their pocket 4 %, on the gross salary. And the church,
or the religious community that is the employer pays only 8 %. So it is 12 % (4 % + 8 %), against
something like 35 % that common employers and employees have to pay. So here is a clear advan-
tage as an indirect financing support to churches.

Concerning the VAT, the alternative is [assignation of] 0.5 % of the tax that individual tax pay-
ers pay. Obviously it’s not enough because the churches that are settled in the country, they are
very few at the moment, receive much more if they are reimbursed of the VAT than receiving the
[tax assignation of] 0,5 %.

Juan Ferreiro Galguera (ES): As I told you, we were obliged to eliminate the VAT
[expemption]. I don’t know if you will be the next?

Fernando Soares Loja (PT): Probably, I know that there are some concerns about that, that

the government is studying maybe to increase [tax assignation] from 0,5 % to 0,7 or 0,8 % to com-
pensate the loss.
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Jakub Kriz (CZ): I would like to ask Mr Soares Loja a question: In the majority of EU
Member States, like those of us present here, the issue of the relationship between the state
and churches is in the purview of some ministry or ministerial department, meaning an ex-
ecutive authority. In the case of Portugal, this competency is given to a special commission.
My question is aimed at the nature of this commission: Is it political, technocratic, or purely
clerical? Could you tell us something about the standing of this commission?

Fernando Soares Loja (PT): The Commission on religious freedom is constituted by
11 members. It is an advisory board and an independent body from the government and it
advises the government and the parliament, when requested. It has one president. Two mem-
bers are appointed directly by the Catholic Church. Then other important religious commu-
nitiesappointtheir representatives, but the minister of justice has to approve thisappointment.
At present we have 3 members that are in this situation. One appointed by the Portuguese
evangelical alliance, which is a federation of protestant churches, another member appoint-
ed by the Muslim community and another one by the Jewish community. And then we have
another 5 members that are appointed by the Ministry of Justice. They are chosen according
to, let us say, a political decision. The Ministry of Justice should appoint these people regard-
ing their specific technical skills.

230

Autori/Authors

Autori/Authors

Vaclav Vales

Pusobi na katedfe pravnich dé€jin Fakulty pravnické Zapadoceské univerzity v Plzni. Vénu-
je se zejména konfesnimu a cirkevnimu pravu.

Lecturer at the Department of Legal History at Law Faculty of University of West Bohe-
mia in Pilsen. He specializes mainly in confessional and ecclesiastical law.

Jakub Kriz

Zastupce feditelky odboru cirkvi Ministerstva kultury. Pfednasi pravo na Vysoké Skole
financ¢ni a spravni v Praze.

Deputy Director of the Department of Churches at the Ministry of Culture, Czech Republic.
He lectures law at the Institute of Finance and Administration, Prague.

Jan Juran
Reditel cirkevniho odboru Ministerstva kultury Slovenské republiky.
Director of the Department of Churches at the Ministry of Culture, Slovak Republic.

Tibor Fedor
Zastupce reditele odboru cirkevnich vztaht madarského Ministerstva vzdélini a kultury.
Absolvoval pravnickou fakultu na E6tvos Lordnd University a poté pusobil jako soudce.
Deputy Director of the Department for Church Affairs at the Ministry of Education and
Culture, Hungary. He graduated from Law Faculty at Eétvos Lovdnd University and after
that he used to work as a judge.

Oliver Henhapel

Puasobi na rakouském Spolkovém ministerstvu vzdélani, uméni a kultury na pozici feditele
odboru kultu a zastupce feditele sekce ministra.

Director of the Department of Cult and a Deputy Director of the Minister Department at
the Federal Ministry of Education, Arts and Culture, Austria.

Ringo Ringvee
Poradce odboru cirkevnich vztaht estonského Ministerstva vnitra.
Aduvisor for the Religious Affairs Department at the Ministry of the Interior, Republic of Estonia.

Dilina Nikolchev

Pfednasi na Teologické fakulté Univerzity sv. Klimenta Ohridskeho v Sofii v Bulharsku.
Lectures at the Faculty of Theology, the St. Kliment Ohridski University of Sofia.

Jifi Rajmund Tretera

Profesor pravnich déjin. Pfednasi cirkevni a konfesni pravo na Pravnické fakulté Univer-
zity Karlovy v Praze. Je predsedou Spolec¢nosti pro cirkevni priavo a $éfredaktorem Revue
cirkevniho prava.

Professor of the history of law. He lectures ecclesiastical and confessional law at the Law
Faculty of Charles University in Prague. He is the Head of the Church Law Society and chief
editor of Church Law Review.

231



Ndbozenstvi a verejnd moc v zemich Evropské unie/Religion and Public Authority in European Union Countries

Jorgen Engmark
Informacni poradce dinského Ministerstva pro cirkevni vztahy.
Information advisor for the Ministry for Ecclesiastical Affairs, Denmark.

Radovan Cike$
Odborny pracovnik cirkevniho odboru Ministerstva kultury Slovenské republiky.
Specialist of the Department of Churches at the Ministry of Culture, Slovak Republic.

Monika Piszcz-Czapla
Vedouci oddéleni cirkvi a naboZenskych spole¢nosti polského Ministerstva vnitra a spravy.
Head of the Division of Churches and Religious Organizations at the Ministry of Interior
and Administration, Poland.

Mariusz Radajewski
Vedouci oddé€leni cirkevniho fondu polského Ministerstva vnitra a spravy.
Head of the Division for Church Fund at the Ministry of Interior and Administration, Poland.

Nicolae Adrian Lemeni

Statni tajemnik rumunského ministerstva kultury. Na Fakulté ortodoxni teologie buku-
restsk€ univerzity vyucuje dogmatickou teologii.

Secretary of State of Ministry of Culture, Romania. He lectures dogmatic theology at the
Faculty of Orthodox Theology at the University of Bucharest.

Pavla Bendova
Reditelka odboru cirkvi Ministerstva kultury Ceské republiky.
Director of the Department of Churches at the Ministry of Culture, Czech Republic.

Laurent Touvet
Reditel odboru vefejnych svobod a pravnich vztahi francouzského Ministerstva vnitra.
Director of the Department of Public Freedom and Legal Affairs at the Ministry of Interior, France.

Juan Ferreiro

Zastupce feditele odboru pro vztahy s denominacemi $panélského Ministerstva vnitra.
Pfednasi pravo na univerzité v A Corufia.

Deputy Director of General Direction of Relations with Denominations at the Ministry of
Justice, Spain. He lectures law at the University of A Coruiia.

Tiziana Giovanna Constantino
Prefektka italského Ministerstva vnitra
Prefect of Ministry of Interior, Italy.

Jorge Bacelar Gouveia

Pfednasi na pravnické fakulté lisabonské Universidade Nova (Campus de Campolide
1099-032 Lisboa, Portugal). Je ¢lenem portugalské Komise pro nibozenskou svobodu.

(E-mail: jpbg@fd.unl.pt)

Professor at Law Faculty, the New University of Lisbon (Campus de Campolide 1099-032
Lisboa, Portugal) and a member of Portuguese Commission for Religious Liberty.

(E-mail: jbg@fd.unl.pt)

232

Autori/Authors

Fernando Soares Loja
Mistoptfedseda portugalské Komise pro nabozenskou svobodu.
Deputy Chairman of Portuguese Commission for Religious Liberty.

Emil Traytchev Stoyanov

Dékan Teologické fakulty Univerzity sv. Klimenta Ohridskeho v Sofii v Bulharsku.
Dean of Faculty of Theology at the St. Kliment Ohridski University of Sofia.

233



NabozZenstvi a vefejna moc v zemich Evropské unie
Sbornik textd z konference
Religion and Public Authority in European Union Countries
Conference Proceedings

Jakub KfiZ (ed.)

Vydalo Ministerstvo kultury Ceské republiky, Praha 2009
Odborna spolupriace Kamila Brunovska, Tereza Grosslova, Mariana Kalinova, Petr Kolar
Grafické zpracovani, sazba a tisk GRASPO CZ, a.s.
Pod Sternberkem 324, Zlin
234 stran. Vydani prvni

Prispévky maji charakter pracovnich textud a jsou publikoviny bez jazykové upravy.
Working papers are published without proofreading.

ISBN 978-80-86310-86-2

235





